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PREFACE 


It  has  been  more  than  two  decades  since  the  Commission  issued  its  1971 
Report  on  the  Coroner  System  in  Ontario.  For  a  variety  of  reasons,  discussed  in 
the  report,  the  Commission  concluded  that  it  is  appropriate  once  again  to  review 
the  operation  of  the  coroner  system.  Professor  Allan  Manson,  of  the  Faculty  of 
Law,  Queen's  University,  was  appointed  as  Project  Director.  The  Commission 
wishes  to  express  its  appreciation  to  Professor  Manson,  for  his  dedication  and 
his  invaluable  contribution  throughout  the  project. 

During  the  course  of  this  project,  numerous  people  provided  the 
Commission  with  advice  and  assistance.  In  Ontario,  the  Chief  Coroner's  Office 
has  been  consistently  helpful  in  providing  access  to  its  files,  statistics,  data,  and 
personnel.  In  particular,  we  would  like  to  thank  Dr.  James  Young,  Chief 
Coroner;  Dr.  James  Cairns,  Deputy  Chief  Coroner;  Bill  Wolski,  Counsel;  and 
Catherine  A.  Craig,  Executive  Assistant  (Acting),  who  have  given  generously  of 
their  expertise  and  their  time.  We  would  also  like  to  thank  Domenic  Alfieri, 
former  Assistant  Deputy  Minister,  Ministry  of  the  Solicitor  General  and 
Correctional  Services;  Howard  F.  Morton,  Q.C.,  former  Director,  Special 
Investigations  Unit;  and  Dana  L.  Venner,  Director  (Acting),  Special 
Investigations  Unit. 

In  developing  our  understanding  of  other  systems,  various  individuals 
gave  us  their  time  and  the  benefit  of  their  experience.  We  wish  to  record  our 
appreciation  to  Dr.  John  Butt,  former  Chief  Medical  Examiner,  Alberta; 
Vincent  Cain,  Chief  Coroner,  British  Columbia;  John  H.  Evans,  Chief  Coroner, 
New  Brunswick;  Catherine  Halpenny,  Counsel,  Office  of  the  Chief  Coroner, 
Quebec;  David  Kinlock,  Department  of  Justice,  Alberta;  Dr.  Peter  Markesteyn, 
Chief  Medical  Examiner,  Manitoba;  Pierre  Morin,  Chief  Coroner,  Quebec; 
John  Smith,  Coroner,  Cambridgeshire,  U.K.;  and  Dr.  Knut  Vik,  Chair,  Fatality 
Review  Board,  Alberta. 

In  addition  to  our  consultations  with  the  above  officials,  we  received  the 
views  of  a  number  of  individuals  with  considerable  experience  in  the  coroner 
and  medical  examiner  systems.  We  would  like  to  thank  Michael  W.  Bader, 
Q.C.,  Aird  &  Berlis;  The  Honourable  Judge  David  P.  Cole,  Ontario  Court 
(Provincial  Division);  Gail  S.  Dobney,  Crown  Attorney's  Office;  Carla 
McKague,  Senior  Counsel,  Ministry  of  Citizenship;  The  Honourable  Madam 
Justice  Anne  Molloy,  Ontario  Court  (General  Division),  who  was  at  the  time 
counsel  with  the  Advocacy  Resource  Centre  for  the  Handicapped; 
Eric  R.  Murray,  Q.C.,  Genest  Murray  DesBrisay  Lamek;  Professor  Kent  Roach, 
Faculty  of  Law,  University  of  Toronto;  Peter  A.  Rosenthal,  Roach,  Schwartz  & 
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Associates;  and  The  Honourable  Judge  Patrick  A.  Sheppard,  Ontario  Court 
(Provincial  Division). 

Finally,  the  Commission  wishes  to  express  its  appreciation  to 
J.J.  Morrison,  Senior  Counsel  at  the  Commission,  who  was  responsible  for 
completing  the  Commission's  report.  We  also  wish  to  express  our  gratitude  to 
Cora  Calixterio,  for  her  secretarial  assistance,  and  Doreen  Potter,  for  her 
editorial  assistance,  in  preparing  this  report  for  publication. 


CHAPTER  1 


INTRODUCTION 


1.         GENERAL 


In  1971,  the  Commission  issued  its  Report  on  the  Coroner  System  in 


Ontario.   That  report  was  the  result  of  a  request  by  the  Attorney  General  that  the 


Commission  examine  The  Coroners  Act,   in  light  of  the  recommendations  made 
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in  the  Royal  Commission  Inquiry  into  Civil  Rights  with  respect  to  the  coroner 
system.  Although  the  general  thrust  and  specific  recommendations  of  the 
McRuer  Report  undoubtedly  influenced  the  Commission's  ultimate  views, 
other  factors  were  also  relevant.  For  example,  the  Commission  was  concerned  to 
ensure  that  the  Act  reflected  the  roles  and  obligations  of  coroners  as  they  were 
then  practised,  not  as  they  had  existed  historically  (when  coroners  were 
participants  in  the  criminal  process  and  the  collection  of  revenues).  From  time 
to  time,  the  historical  role  of  coroners  had  generated  questions  about  not  only 
the  nature  of  coroners'  powers  and  duties,  but  also  their  constitutionality.  A 
provincial  inquiry  conducted  ten  years  prior  to  the  Commission's  report  had 
produced  little  change.  Differing  opinions  as  to  the  proper  role  of  the  coroner 

o 

and  the  proper  function  of  an  inquest  had  resulted  in  litigation.    In  addition,  a 


Ontario  Law  Reform  Commission,  Report  on  the  Coroner  System  in  Ontario  (1971) 
(hereinafter  referred  to  as  "1971  Coroners  Report"). 

R.S.O.  1960,  c.  69. 

Ontario,  Royal  Commission  Inquiry  Into  Civil  Rights  (1968),  Report  No.    1,  Vol.    1 
(hereinafter  referred  to  as  "McRuer  Report"),  ch.  37. 

At  the  time  of  the  1971  Coroners  Report,  supra,  note  1,  the  Honourable  J.C.  McRuer  was 
Vice  Chair  of  the  Ontario  Law  Reform  Commission. 

The  history  of  the  coroner  system  is  discussed  infra,  ch.  2. 

See,  for  example,  Batary  v.  The  Attorney  General  for  Saskatchewan,  [1965]  S.C.R.  465, 
52D.L.R.  (2d)  125. 

Ontario,  Report  of  the  Committee  Appointed  to  Study  the  Coroner  System  in  Ontario 
(1961)  (Chair:  Silk). 

See,  for  example,  Wolfe  v.  Robinson,  [1962]  O.R.I 32,  (1961),  31  D.L.R.  (2d)  233  (C.A.). 


[1] 


Royal  Commission  had  been  appointed  to  inquire  into  allegations  made  by  a 
coroner  about  the  office's  relationship  with  the  administration  of  justice. 

In  the  1971  Coroners  Report,  the  Commission  intended  to  address  these 
difficulties,  and  begin  the  development  of  a  new  era  in  which  coroners 
performed  clearly  defined  roles  within  a  significantly  revised  statutory  structure. 
The  Ontario  Legislature  responded  promptly  with  the  enactment  of  The 
Coroners  Act,  1972. 

At  the  time  of  the  1971  report,  coroners  investigated  approximately 
22,000  deaths  per  year  in  Ontario.  Currently,  coroners  investigate  approximately 
32,000  cases  annually,  representing  about  forty  percent  of  all  deaths  in  the 
province.  Other  factors  have  stimulated  evolutionary  developments  since 
1972.  For  example,  new  challenges  to  the  investigative  and  public  inquiry  roles 
of  coroners  have  been  presented  by  the  judicially  developed  duty  to  act  fairly, 
which  was  extended  to  apply  to  the  procedures  of  all  public  and  statutory 
decision-makers;  expansion  of  the  concept  of  standing,  which  resulted  in  an 
increase  in  the  number  of  parties  and  the  complexity  associated  with  inquests; 
and  the  entrenchment  of  the  Canadian  Charter  of  Rights  and  Freedoms.  Other 
events,  such  as  the  Grange  inquiry  into  the  deaths  of  infants  at  the  Hospital  for 
Sick  Children,  have  confirmed  the  need  for  scrutiny  and  caution  in  the  conduct 
of  public  inquiries.  In  addition,  there  is  a  general  and  growing  concern  from  the 
public  demanding  accountability  from  all  public  institutions.  This  is  particularly 
true  of  an  agency  that  has  been  given  the  serious  mandate  of  investigating 
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Ontario,  Report  of  the  Royal  Commission  to  Investigate  Allegations  Relating  to  Coroners' 
Inquests  (1968).  Mr.  Justice  Parker  was  appointed  to  investigate  various  allegations  of 
wrongdoing  made  by  Dr.  Morton  Shulman,  formerly  the  Chief  Coroner  for  the 
Municipality  of  Metropolitan  Toronto.  While  Parker  J.  dismissed  the  allegations  as 
unfounded,  the  report  provides  an  interesting  glimpse  into  the  functioning  of  the  coroner's 
office  at  the  time. 

S.O.  1972,  c.  98,  assented  to  June  30,  1972. 

The  Office  of  the  Registrar  General  reports  that  there  were  75,853  deaths  from  all  causes  in 
Ontario  in  1993.  Tentative  figures  indicate  that  there  were  77,002  deaths  in  the  province  in 
1994. 

The  duty  of  fairness  is  discussed  infra,  ch.  3,  sec.  5(b)(ii). 

Recent  developments  in  the  law  of  standing  are  discussed  infra,  ch.  3,  sec.  5(b)(iii). 

Being  Part  I  of  the  Constitution  Act,  1982,  which  is  Sch.  B  of  the  Canada  Act  1982,  c.  1 1 
(U.K.)  (hereinafter  referred  to  as  the  "Charter").  The  impact  of  the  Charter  is  discussed 
infra,  ch.  3,  sec.  6. 

See  Ontario,  Report  of  the  Royal  Commission  of  Inquiry  into  Certain  Deaths  at  the 
Hospital  for  Sick  Children  and  Related  Matters  ( 1 984). 


sudden  and  suspicious  deaths,  including  deaths  that  occur  in  certain  public 
institutions  and  workplaces. 

Developments  have  also  occurred  in  the  scientific  and  medical  areas, 
including  advances  in  forensic  medicine  and  epidemiology,  which  have 
expanded  the  ability  to  identify  the  causes  of  death  and  to  relate  them  to  broader 
social,  economic,  and  organizational  concerns.  The  processes  of  the  death 
inquiry  system  should  facilitate  full  deployment  of  these  resources. 

More  than  two  decades  have  passed  since  the  Commission  last  examined 
the  coroner  system.  During  that  time,  many  changes  have  occurred,  both  within 
that  system  and  within  the  community.  It  is  appropriate  once  again,  therefore,  to 
consider  how  Ontario  investigates  deaths,  and  how  well  the  current  system 
serves  the  public. 

2.    THE  NEED  FOR  AN  INDEPENDENT  DEATH  INQUIRY  SYSTEM 

A  threshold  question  for  a  searching  re-examination  of  the  coroner 
system  is  whether  there  exists  a  compelling  rationale  for  maintaining  a  publicly 
funded  system  to  inquire  into  deaths  in  the  province.  This  is  an  important 
question  of  public  policy,  in  part  because  it  involves  a  substantial  allocation  of 
public  resources.  In  the  Commission's  view,  there  are  at  least  two  policy 
grounds  for  sustaining  an  institution  of  this  kind.  The  first  is  implicit  in  the 
motto  of  the  Ontario  coroners'  office:  "We  speak  for  the  dead  to  protect  the 
living".  This  acknowledges  that  an  understanding  of  the  circumstances 
surrounding  a  death  may  enhance  future  safety.  While  this  is  undoubtedly  true, 
the  justification  for  the  existence  of  the  coroner  system  must  rest  ultimately  on  a 
second  and  more  fundamental  consideration,  that  is,  the  value  that  we,  as  a 
community,  place  on  individual  human  worth. 

There  will  be  little  dissent  from  the  view  that  our  society  places  a  very 
high  value  on  the  worth  and  dignity  of  the  individual.  Indeed,  these  values  have 
been  central  throughout  our  history,  and  have  now  found  expression  in  our 
constitutional  law.  The  Supreme  Court  of  Canada  has  characterized  "respect  for 
the  inherent  dignity  of  the  human  person"  as  an  essential  principle  that  must 
guide  a  free  and  democratic  society.  Indeed,  Madam  Justice  Wilson  has  noted 
that  the  "idea  of  human  dignity  finds  expression  in  almost  every  right  and 
freedom  guaranteed  in  the  Charter".      More  recently,  a  majority  of  judges 
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R.  v.  Oakes,  [1986]  1  S.C.R.  103,  at  136,  26  D.L.R.  (4th)  200,  at  225,  per  Dickson  C.J.C. 
(subsequent  reference  is  to  [1986]  S.C.R). 

R.  v.  Morgentaler,  [1988]  1  S.C.R.  30,  at  166,  44  D.L.R.  (4th)  385,  at  486. 


repeated  the  fundamental  principle  that  we  live  in  a  society  "based  upon  respect 
for  the  intrinsic  value  of  human  life  and  on  the  inherent  dignity  of  every  human 
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being".  There  is  sufficient  congruence  between  our  constitutional  standards 
and  the  prevailing  political  ethos  that  much  of  our  contemporary  social 
legislation  reflects  the  need  to  protect  and  enhance  the  dignity  and  autonomy  of 
individuals,  especially  those  who  are  vulnerable.  It  follows  from  this  perspective 
that  no  death  should  go  unnoticed;  that  no  death  should  occur  that  is  avoidable 
or  preventable;  and  that,  where  such  a  death  does  occur,  its  causes  should  be 
established. 

The  death  of  an  individual  is  not  only  a  personal  event,  it  is  also  a  public, 
community  event.  The  individual  life,  especially  where  it  ends  in  sudden  or 
premature  death,  takes  on  greater  meaning  when  it  is  placed  within  the  larger 
context  of  community.  We  protect  the  individual  not  only  because  of  the  value 
and  dignity  of  human  worth,  but  also  because  of  the  value  that  the  individual 
bears  in  relation  to  his  or  her  community.  The  vulnerability  or  suffering  of  an 
individual  is  amplified  by  the  recognition  that  others  share  his  or  her  experience. 
Often,  the  concern  to  protect  the  individual  cannot  be  divorced  from  general 
questions  about  the  larger  community  to  which  that  person  belongs.  Thus,  the 
need  to  understand  a  community  and  its  legitimate  aspirations  may  be  central  to 
any  process  that  seeks  to  give  value  to  life  through  examining  deaths. 

The  community's  involvement  takes  two  important  forms.  First,  the 
community  has  a  profound  interest  in  learning  from  the  death  of  one  of  its 
members,  in  order  to  minimize  the  risks  and  dangers  to  other  members  of  the 
community.  The  lessons  learned  from  one  death  may  prevent  other  unnecessary 
deaths  in  the  future.  Second,  the  community  has  an  obligation  to  scrutinize  the 
operation  of  public  institutions  and  agencies  when  sudden  or  suspicious  deaths 
occur  in  those  contexts.  Public  scrutiny  promotes  accountability.  Members  of 
the  deceased's  family,  friends,  co-workers,  and  neighbours,  as  well  as  the 
community  at  large,  need  to  be  assured  that  someone  will  inquire  into  the  causes 
of  such  deaths.  This  is  particularly  true  if  the  deceased  was  a  vulnerable  person, 
or  if  the  death  occurred  in  an  institutional  or  employment  context  in  which  both 
the  situation  and  information  about  it  are  controlled.  Inaccessibility  generates 
concern  and  suspicion  about  safety,  the  quality  of  care,  the  efficacy  of 
inspection  and  regulation,  and  other  issues  that  might  be  relevant  to  a  specific 
death. 

The  coroner  system,  and  its  direct  statutory  antecedents,  have  been  in 
existence  in  Ontario  for  almost  150  years.  During  that  period,  it  has  grown  in 


Rodriguez  v.    British   Columbia   (Attorney   General),    [1993]    3    S.C.R.    519,    at   585, 
1 07  D.L.R.  (4th)  342,  at  389,  per  Sopinka  J. 


both  size  and  perspective.  As  we  noted  above,  coroners  investigate 
approximately  32,000  cases  annually  in  Ontario,  representing  approximately 
forty  percent  of  all  deaths  in  the  province.  A  small  number  of  these 
investigations  result  in  public  inquests,  many  of  which  produce 
recommendations  directed  towards  preventing  similar  deaths  in  the  future.  The 
coroner's  investigation  will  often  answer  many  of  the  questions  raised  by  those 
who  are  concerned  about  the  deceased.  Sometimes,  however,  it  is  desirable  that 
these  questions  be  answered  publicly.  The  inquest  provides  this  mechanism. 

3.         ORGANIZATION  OF  THE  REPORT 

This  report  consists  of  five  chapters.  In  order  to  place  the  present  law  in 
historical  context,  in  chapter  2  we  provide  a  brief  history  of  the  Ontario  coroner 
system.  This  includes  a  summary  of  the  history  of  the  English  coroner,  from 
which  the  office  in  Ontario  is  derived. 

In  chapter  3,  we  examine  the  present  law  and  operation  of  the  coroner 
system  in  Ontario.  This  comprises  a  discussion  of  a  variety  of  topics,  including 
the  appointment  of  coroners  and  the  structure  of  the  coroner  system,  the 
statutory  duties  to  notify  the  coroner  in  the  event  of  certain  deaths,  the 
investigation  conducted  by  the  coroner,  and  the  ordering  and  conduct  of 
coroners'  inquests.  This  latter  topic  includes  a  discussion  of  the  general 
characteristics  of  the  inquest,  the  duty  of  fairness,  standing  at  coroners'  inquests 
and  the  right  to  participate,  and  evidence,  as  well  as  the  jury's  findings  and 
recommendations.  Also  included  in  this  chapter  is  a  discussion  of  certain 
constitutional     considerations,     including     possible     intrusion     into     federal 
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jurisdiction  and  the  impact  of  the  Charter. 

In  chapter  4,  we  describe  generally  the  coroner  and  medical  examiner 
systems  in  existence  in  Canada,  noting  differences  that  exist  among  the  various 
jurisdictions.  We  then  turn  to  consider  certain  proposals  for  reform  made  by  the 

21 

Saskatchewan  Law  Reform  Commission,  as  well  as  the  current  models  in 
Alberta,  Quebec,  and  British  Columbia. 
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In  1994,  there  were  94  inquests  involving  106  deaths.  In  1993  there  were  74  inquests 
relating  to  93  deaths.  These  represent  a  significant  decrease  in  the  number  of  inquests  over 
the  years  preceding  1991,  when  the  total  was  closer  to  200  inquests  per  year.  For  a  fuller 
statistical  summary,  see  supra,  ch.  3,  sec.  5(a). 

Supra,  note  14. 

Law  Reform  Commission  of  Saskatchewan,  Proposals  for  a  New  Coroners  Act  (1984). 


Finally,  in  chapter  5,  we  offer  our  conclusions  and  recommendations  for 
reform.  The  Commission  addresses  two  fundamental  issues:  (1)  whether  Ontario 
needs  a  death  inquiry  system;  and  (2)  assuming  the  need  for  such  a  system, 
whether  the  current  model  best  serves  that  need.  The  Commission  concludes 
that  a  modern  community  that  values  the  life  and  dignity  of  its  members  should 
have  a  vehicle  for  inquiring  into  suspicious  and  preventable  deaths,  and  the 
deaths  of  vulnerable  members  of  the  community.  Having  arrived  at  this 
conclusion,  the  Commission  turns  to  consider  a  variety  of  issues,  including  the 
appropriate  qualifications  for  coroners  conducting  investigations  and  inquests; 
the  circumstances  in  which  deaths  should  be  investigated;  the  circumstances  in 
which  inquests  should  be  conducted;  the  proper  procedures  for  the  conduct  of 
coroners'  inquests;  and  the  appropriate  measures  to  be  taken  with  the  result  of 
an  inquest. 

In  formulating  our  proposals,  the  Commission  has  attempted  to  respond 
to  the  various  challenges  to  the  coroner  system  presented  by  the  recent 
developments  identified  above.  Our  recommendations  for  reform  are  intended  to 
ensure  that  investigations  and  inquests  are  conducted  in  the  most  effective  and 
expeditious  manner  possible,  while,  at  the  same  time,  affording  procedural 
fairness  to  all  affected  parties. 


CHAPTER  2 


HISTORY  OF  THE 
CORONER  SYSTEM 


1.  INTRODUCTION 

The  office  of  coroner  has  existed  for  centuries,  although  it  has  undergone 
numerous  changes  throughout  its  long  history.  The  common  thread  that 
continues  to  link  modern  coroners  with  their  predecessors  is  the  duty  to 
investigate  certain  deaths.  This  duty,  however,  has  been  performed  for  different 
purposes  at  different  times.  In  this  chapter  we  discuss  the  historical  antecedents 
of  the  coroner  system,  in  order  to  place  the  present  system  in  context. 

2.  THE  ENGLISH  CORONER 

The  office  of  coroner  appears  to  date  back  at  least  as  far  as  1 1 94,  when 
the  "articles  of  the  eyre"  were  issued  as  part  of  a  general  administrative  reform 
effort.  This  document  was  intended,  in  part,  to  diminish  the  role  of  the  sheriff, 
and  provided  that  each  county  elect  "keepers  of  the  pleas  of  the  crown".  The 
name  soon  became  modified  to  "crowners",  or  "coroners".  While  the  coroner 
performed  various  administrative  tasks  throughout  the  middle  ages,  certain 
duties  clearly  fell  within  his  responsibility  for  the  "pleas  of  the  crown",  and 
placed  the  coroner's  role  within  the  incipient  criminal  process.    One  of  the 


See  Hunnisett,  The  Medieval  Coroner  (1961),  at  1-8,  and  Poole,  From  Domesday  Book  to 
Magna  Carta  1087-1216  (2d  ed.,  1955),  at  390-91.  Poole  suggests,  at  390,  that  there  is 
some  evidence  that  the  office  existed  prior  to  that  date.  In  Magone  and  Frankish,  Boys  on 
Cor  oner s[\\  A  Practical  Treatise  on  the  Office  and  Duties  of  Coroners  in  the  Provinces  of 
Canada  and  the  North-West  Territories  and  Newfoundland  (5th  ed.,  1940)  (hereinafter 
referred  to  as  "Boys"),  at  3,  the  author  notes  that  the  office  of  coroner  was  "mentioned  in 
the  charter  of  Athelstan  to  Beverly,  anno  925".  More  recently,  however,  this  source  has 
been  considered  dubious:  see  Halsbury's  Laws  of  England,  Vol.  9  (4th  ed.,  1974), 
para.  1001,  at  635,  n.  2. 

The  remainder  of  the  duties  that  fell  within  the  category  of  "pleas  of  the  crown",  apart 
from  inquests,  were  described  by  Hunnisett,  supra,  note  1,  at  1,  as  "receiving  abjurations 
of  the  realm  made  by  felons  in  sanctuary,  hearing  appeals,  confession  of  felons  and  appeals 
of   approvers,    and    attending    and    sometimes    organizing    exactions    and    outlawries 
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coroner's  primary  functions,  and  the  one  that  led  ultimately  to  the  current  office, 
was  the  obligation  to  hold  public  inquiries,  or  inquests,  into  unexplained  deaths. 

The  coroner's  investigative  role  was  restricted  to  sudden  or  accidental 
deaths,  including  homicides  and  suicides.  The  purposes  for  which  the 
investigations  were  held  explain  the  scope  of  the  inquiry.  After  the  Conquest, 
William  I  instituted  a  levy  known  as  the  "murdrum",  or  murder  fine,  which  was 
intended  to  protect  Normans  from  the  hostile  Anglo-Saxons.  A  fine  was  payable 
to  the  King  by  the  community  whenever  a  person  was  murdered,  unless  the 
residents  of  the  district  in  which  the  deceased  was  found  could  produce  a 
murderer,  or  establish  that  the  deceased  was  English — that  is,  not  a  Norman — 
by  the  process  of  "presentment  of  Englishry".  It  later  became  the  coroner's  task 
to  make  the  relevant  findings.  The  murder  fines  were  sufficiently  lucrative  that 
the  practice  continued  until  1340,  long  after  the  original  justification  had 
disappeared. 

The  Crown  had  other  pecuniary  interests  in  cases  of  homicide  and 
suicide.  In  the  case  of  homicide,  which  was  a  felony,  the  property  of  the  person 
responsible  was  forfeited  to  the  Crown  upon  conviction.  Similarly,  a  person's 
property  was  forfeited  to  the  Crown  in  cases  of  suicide.  Accordingly,  it  became 
the  responsibility  of  the  coroner  to  take  custody  of  all  relevant  property  pending 
the  ultimate  determination  of  the  case  by  the  justices.  In  cases  of  misadventure, 
any  animal  or  object  that  was  considered  to  have  been  the  cause  of  the  death 
was  forfeited  to  the  King  as  a  "deodand".  Thus,  the  coroner  had  to  determine 
not  only  the  cause  of  death,  but  also  questions  of  ownership  or  value,  so  that  the 
deodand  could  be  exacted.  The  medieval  coroner,  therefore,  had  a  relationship 
with  the  criminal  process  in  that  he  was  required  to  make  findings  of  causation 
that  might  ultimately  lead  to  criminal  trials,  but  the  coroner's  major  functions 
were  those  of  fact- finder,  appraiser,  and  custodian  of  property,  without  any  real 
adjudicative  role. 


promulgated  in  the  county  court".  For  explanations  of  these  archaic  functions,  see  Granger, 
Canadian  Coroner  Law  (1984),  at  13-24,  and  Manson,  "Standing  in  the  Public  Interest  at 
Coroner's  Inquests  in  Ontario"  (1988),  20  Ottawa  L.  Rev.  637.  In  addition,  the  coroner  had 
responsibilities  over  treasure  trove  and  wrecks  of  the  sea.  See  Manson,  ibid.,  at  641. 

This  process  is  described  in  Granger,  supra,  note  2,  at  15-17,  and  Poole,  supra,  note  1, 
at  392-93. 

See  Manson,  supra,  note  2,  at  640. 

This  was  known  as  a  "deodand"  in  accordance  with  the  maxim  "omnia  quae  movent  ad 
mortem,  deodanda  sunt".  For  a  discussion  of  deodands  and  the  problems  they  caused  for 
coroners,  see  Hunnisett,  supra,  note  1,  at  32-34. 

See  Manson,  supra,  note  2,  at  641 . 


By  the  eighteenth  century,  many  of  the  medieval  functions  had 
disappeared,  and  the  coroner's  role  existed  primarily  within  the  criminal 
process.  Upon  being  notified  of  a  sudden  death  within  a  county,  the  coroner 
would  order  a  constable  to  summon  at  least  twelve  jurors  "to  make  an 
inquisition  touching  that  matter".  After  viewing  the  body  with  the  coroner,  the 
jury  considered  whether  the  death  occurred  by  homicide,  misadventure,  or 
suicide.  The  function  of  the  inquest  extended  to  findings  as  to  the  manner  and 
instrument  of  death,  and  the  length  and  depth  of  the  mortal  wound.  If  the  cause 
of  death  was  homicide,  a  finding  of  murder  was  required,  regardless  of  whether 
it  was  considered  to  have  been  intentional  or  justified.  The  coroner  prepared  an 
account  of  the  evidence  so  that  a  bill  of  murder  could  be  preferred.  Any  person 
whom  the  coroner  considered  responsible,  whether  as  principal  or  accessory 
before  the  fact,  would  be  committed  to  the  custody  of  the  sheriff  until  the  case 
was  determined  by  a  petit  jury. 

The  coroner's  role  was  not  limited  to  providing  a  threshold  for  the 
criminal  process.  Whenever  a  prisoner  died  in  "gaol",  an  inquest  was  conducted 
to  determine  whether  the  prisoner  "died  by  the  ill  usage  of  the  gaoler".  This 
obligation  existed  even  where  it  appeared  that  the  death  was  due  to  natural 
causes.  In  other  cases,  however,  the  power  to  conduct  an  inquest  was  restricted 
to  sudden  deaths  where  there  was  "a  reasonable  suspicion  that  the  party  came  to 
his  death  by  violent  or  unnatural  means".  There  was  little  encouragement  for  a 
coroner  to  try  to  enlarge  the  scope  of  his  investigative  role,  since  an  unjustified 
departure  might  result  in  a  refusal  by  the  justices  of  quarter  sessions  to  pay  the 
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See  Hale,  The  History  of  the  Pleas  of  the  Crown  (1736)  (reprint,  Glazebrook  (ed.),  1971), 
Vol.  II,  at  59. 

Ibid,  at  60-62.  This  was  distinct  from  the  role  of  the  justice  of  the  peace  who  subsequently 
examined  persons  to  produce  a  written  accusation  setting  out  the  particulars  of  the  criminal 
allegation.  See  ibid.,  at  61. 

Ibid,  at  57. 

R.  v.  Great  Western  Railway  Co.  (1842),  3  Q.B.  333,  at  340,  1 14  E.R.  533,  at  536,  per 
Lord  Denman  C.J.  In  Havard,  The  Detection  of  Secret  Homicide  (1960),  at  39-42,  the 
author  attributes  this  limitation  to  Hale,  supra,  note  7.  While  he  admits  that  it  describes 
accurately  the  practice  at  the  time  that  Hale  was  writing,  he  argued  that  it  was  based  on  a 
misinterpretation  by  Hale  of  Fitzherbert's  Graunde  Abridgement  of  the  Year  Books. 
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coroner's  fees.  Nevertheless,  a  coroner  who  properly  commenced  an  inquest 
into  an  apparently  "violent  or  unnatural"  death  was  empowered  to  return  a 
finding  of  death  by  natural  causes  or  misadventure. 

Throughout  the  eighteenth  and  nineteenth  centuries,  statutory  reform 
consolidated  and  clarified  the  powers  of  the  English  coroner,  marking  the 
beginning  of  a  true  medico-legal  death  inquiry  system.  In  1836,  a  system  of 
death  registration  was  instituted.  Another  statute,  in  the  same  year,  empowered 
coroners  to  retain  medical  practitioners  to  examine  bodies  and  appear  as 
witnesses.  Fees  were  provided  for  the  cost  of  post  mortem  and  toxicological 
examinations.  While  the  only  qualification  for  the  appointment  of  a  person  as 
coroner  was  that  the  person  own  land,  in  1839  the  first  medically  trained 
coroner,  Thomas  Wakley,  was  appointed.  Controversy  continued  between 
coroners  and  the  local  justices  as  to  the  proper  criteria  for  embarking  upon 
inquests  into  deaths.  In  1860,  the  Select  Committee  on  Coroners  concluded 
that  "[i]t  is  far  better  that  inquests  should  occasionally  be  held  unnecessarily 
than  the  chances  of  detecting  great  crimes  should  be  diminished".  In  1887,  a 
new  statute     implemented  the  recommendation  of  the  Select  Committee  that 
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Havard,  supra,  note  10,  at  38-39.  The  statute  of  1752  required  that  coroners  be  paid  for  all 
inquests  that  were  "duly  held".  See  An  Act  for  giving  a  proper  Reward  to  Coroners  for  the 
due  Execution  of  their  Office;  and  for  the  Amoval  of  Coroners  upon  a  lawful  Conviction 
for  certain  Misdemeanors,  1752,  25  Geo.  2,  c.  29  (U.K.).  Disagreement  about  the  propriety 
of  calling  the  inquest  often  resulted  in  non-payment  of  fees. 

See  Havard,  supra,  note  10,  at  37-66,  and  Granger,  supra,  note  2,  at  27-31. 

An  Act  for  registering  Births,  Deaths,  and  Marriages  in  England,  1836,  6  &  7  Wm.  4,  c. 
86  (U.K.). 

An  Act  to  provide  for  the  Attendance  and  Remuneration  of  Medical  Witnesses  at  Coroners 
Inquests,  1836,  6  &  7  Wm.  4,  c.  89  (U.K.)  (hereinafter  referred  to  as  '"Coroners  Act 
(1836)"),  s.  1. 

See  Havard,  supra,  note  10,  at  44,  referring  to  s.  1  of  the  Coroners  Act  (1836),  supra,  note 
14. 

See  Havard,  supra,  note  10,  at  50. 

United  Kingdom,  House  of  Commons,  Select  Committee  on  Coroners  Report  (1860). 

Ibid.,  at  1.  See  Havard,  supra,  note  10,  at  63. 

Coroners  Act,  1887,  50  &  51  Vict.,  c.  71  (U.K.),  s.  3(1). 
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"an  inquest  should  be  held  in  every  case  of  violent  or  unnatural  death,  and  also 
that  an  inquest  should  be  held  in  cases  of  sudden  death  where  the  cause  of  death 
is  unknown,  and  also  where,  though  the  death  is  apparently  natural,  reasonable 
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suspicion  of  criminality  exists".  Clearly,  the  coroners'  major  preoccupation 
was  with  undiscovered  homicide. 

The  scope  of  the  coroners'  practice  in  England  was  structured  by  a  series 

2 1  22 

of  statutes  and  the  Coroners  Rules  of  1953.  Coroners  exercised  general 
jurisdiction  in  respect  of  deaths  and,  until  recently,  continued  to  play  a  threshold 
role  in  cases  of  homicide.  Until  1977,  the  relationship  with  the  criminal  process 

23 

was  clear,  even  if  controversial.  If,  prior  to  the  completion  of  an  inquest,  a 
person  was  charged  criminally  in  respect  of  the  death,  the  inquest  was  adjourned 
pending  conclusion  of  the  criminal  proceedings.  If  the  inquest  proceeded  and 
resulted  in  a  finding  of  murder,  manslaughter,  or  infanticide,  the  coroner  was 
required  to  issue  a  warrant  for  the  arrest  of  any  person  considered  responsible, 
specifying  the  Crown  Court  before  which  the  accused  is  to  be  tried.     However, 

*)f\ 

the  power  of  the  coroner  to  commit  to  trial  was  abolished  in  1977. 

27 

The  Coroners  Act  1988     attempted  to  consolidate  and  modernize  the 
death   inquiry   system   for  England  and   Wales.   Only   legally   or  medically 
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Select  Committee  on  Coroners  Report,  supra,  note  17,  at  2.  See  Havard,  supra,  note  10, 
at  63. 

Coroners  Act,  1887,  supra,  note  19;  Coroners  Act,  1892,  55  &  56  Vict.,  c.  56  (U.K.); 
Coroners  (Amendment)  Act,  1926,  16  &  17  Geo.  5,  c.  59  (U.K.);  and  Coroners  Act,  1954, 
2&3Eliz.,  c.  31  (U.K.). 

The  Coroners  Rules,  S.I.  1953/205  (U.K.). 

See  Granger,  supra,  note  2,  at  33-35,  where  the  author  discusses  the  Wright  Report  (United 
Kingdom,  Report  of  Home  Office  Departmental  Committee  on  Coroners  (Cmnd.  5070, 
1936)),  and  the  Brodrick  Report  (United  Kingdom,  Home  Office,  Report  of  the  Committee 
on  Death  Certification  and  Coroners  (Cmnd.  4810,  1971)).  Both  reports  recommended 
reducing  links  to  the  criminal  process.  The  Wright  Report  recommended  the  abolition  of 
suicide  verdicts  and  findings  of  personal  responsibility  or  exoneration.  As  well,  it 
suggested  that  only  barristers  or  solicitors  should  be  appointed  as  coroners. 

See  Halsbury's  Laws  of  England,  Vol.  9,  supra,  note  1,  para.  1 1 14,  at  681. 

Ibid,  para.  11 53,  at  699-700. 

Criminal  Law  Act  1977,  c.  45  (U.K.),  s.  56. 

1988,  c.  13  (U.K.). 
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qualified  practitioners  can  be  appointed  as  coroners,  and  these  officers  must 
appoint  their  own  deputies  to  act  in  their  place  during  illness,  absence,  or 

29 

disqualification.  While  the  Act  itself  does  not  impose  a  duty  on  individuals  to 
notify  the  coroner  in  the  event  of  a  death,  the  duty  is  imposed  by  the 

30 

regulations.  The  Act  does  provide  threshold  criteria  for  the  commencement  of 
a  coroner's  inquest  by  providing  that  an  inquest  must  be  held  in  situations  of 
violent,  sudden,  or  suspicious  deaths,  or  cases  in  which  there  is  no  medical 
certification  of  the  cause  of  death.  Although  the  Act  requires  that  an  inquest 
must  be  held  in  these  circumstances,  the  coroner  has  the  discretion  to  decide 
whether  to  conduct  it  with  or  without  a  jury,  unless  the  Act  specifically  requires 

32 

a  jury. 
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Ibid.,  s.  2(1),  as  am.  by  1990,  c.  41,  ss.  71(2)  and  125(7),  Sch.  10,  para.  70,  and  Sch.  20. 

Ibid.,  ss.  6  and  7. 

See,  for  example,  Registration  of  Births  and  Deaths  Regulations  1987,  S.I.  1987/2088 
(U.K.),  ss.  33  and  41. 

Section  8(1)  of  the  Coroners  Act  1988,  supra,  note  27,  provides  as  follows: 

8. — (1)  Where  a  coroner  is  informed  that  the  body  of  a  person  ("the  deceased")  is 
lying  within  his  district  and  there  is  reasonable  cause  to  suspect  that  the  deceased — 

(a)  has  died  a  violent  or  unnatural  death; 

(b)  has  died  a  sudden  death  of  which  the  cause  is  unknown;  or 

(c)  has  died  in  prison  or  in  such  a  place  or  in  such  circumstances  as  to 
require  an  inquest  under  any  other  Act, 

then,  whether  the  cause  of  death  arose  within  his  district  or  not,  the  coroner  shall  as 
soon  as  practicable  hold  an  inquest  into  the  death  of  the  deceased  either  with  or, 
subject  to  subsection  (3)  below,  without  a  jury. 

Section  8(3)  of  the  Coroners  Act  1988,  ibid.,  provides  as  follows: 

8. — (3)  If  it  appears  to  a  coroner,  either  before  he  proceeds  to  hold  an  inquest  or  in 
the  course  of  an  inquest  begun  without  a  jury,  that  there  is  reason  to  suspect — 

(a)  that  the  death  occurred  in  prison  or  in  such  a  place  or  in  such 
circumstances  as  to  require  an  inquest  under  any  other  Act; 

(b)  that  the  death  occurred  while  the  deceased  was  in  police  custody,  or 
resulted  from  an  injury  caused  by  a  police  officer  in  the  purported 
execution  of  his  duty; 


13 


The  principal  objective  of  the  coroner's  inquest  is  to  certify  "who  the 
deceased  was"  and  "how,  when  and  where  the  deceased  came  by  his  death".  In 
the  case  of  an  inquest  with  a  jury,  the  jury  must  consist  of  no  fewer  than  seven 
members,     and  a  majority  verdict  is  sufficient,  provided  that  the  minority  does 

35 

not  consist  of  more  than  two  jurors.  Ordinarily,  where  a  criminal  charge  has 
been  laid  in  respect  of  a  death,  the  inquest  will  be  adjourned.  However,  it  need 
not  be  adjourned  if  the  Director  of  Public  Prosecutions  considers  it  unnecessary 
to  do  so.  Where  an  inquest  has  been  adjourned,  it  may  be  resumed  either  after 
the  completion  of  the  criminal  proceedings  or  earlier  with  the  consent  of  the 

38 

Director  of  Public  Prosecutions. 

As  noted  earlier,  the  English  coroner  no  longer  has  the  power  to  commit 

39 

a  person  for  trial.  Section  1 1(6)  of  the  Coroners  Act  1988    provides  as  follows: 

11. — (6)  At  a  coroner's  inquest  into  the  death  of  a  person  who  came  by  his 
death  by  murder,  manslaughter  or  infanticide,  the  purpose  of  the  proceedings 
shall  not  include  the  finding  of  any  person  guilty  of  the  murder,  manslaughter  or 


33 
34 
35 


(c)  that  the  death  was  caused  by  an  accident,  poisoning  or  disease  notice  of 
which  is  required  to  be  given  under  any  Act  to  a  government  department, 
to  any  inspector  or  other  officer  of  a  government  department  or  to  an 
inspector  appointed  under  section  19  of  the  Health  and  Safety  at  Work 
etc.  Act  1974;  or 

(d)  that  the  death  occurred  in  circumstances  the  continuance  or  possible 
recurrence  of  which  is  prejudicial  to  the  health  or  safety  of  the  public  or 
any  section  of  the  public 

he  shall  proceed  to  summon  a  jury  in  the  manner  required  by  subsection  (2)  above. 

For  a  discussion  of  the  operation  of  these  provisions,  see  R.  v.  Inner  London  North  District 
Coroner,  ex  parte  Linnane,  [1989]  1  W.L.R.  395,  [1989]  2  All  E.R.  254  (Q.B.D.). 

Coroners  Act  1988,  supra,  note  27,  s.  1  l(5)(b).  See,  also,  s.  1 1(3)  and  (4). 

Ibid,  s.  8(2). 

Where  the  jury  fails  to  agree  on  a  verdict,  s.  12(2)  of  the  Coroners  Act  1988,  ibid., 
provides,  in  part,  that  "[i]f  the  minority  consists  of  not  more  than  two,  the  coroner  may 
accept  the  verdict  of  the  majority" 


36 

Ibid,  s.  16(1). 

37 

Ibid,  s.  16(2)(a). 

38 

Ibid,s.  16(2)(b)and(3) 

39 

Ibid. 
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infanticide;  and  accordingly  a  coroner's  inquisition  shall  in  no  case  charge  a 
person  with  any  of  those  offences. 

While  this  statutory  provision  suggests  a  movement  away  from  the 
criminal  process,  the  new  Act  has  not  abolished  all  of  the  coroner's  traditional 
obligations.  For  example,  coroners  continue  to  have  jurisdiction  to  inquire  into 
any  treasure  that  is  found  within  their  district. 

3.         HISTORY  OF  THE  CORONER  IN  ONTARIO 


41 


In  Ontario,  the  office  of  coroner  was  first  established  sometime  prior  to 


1780,     and  coroners  performed  the  same  functions  as  those  performed  by  their 


42 


contemporary  English  counterparts.  The  first  statutory  reference  to  coroners 
occurred  in  1833,  in  a  statute  dealing  with  criminal  procedure  in  Upper 
Canada.  That  Act  continued  the  English  practice  of  permitting  a  coroner  to 
commit  a  person  for  trial  when  evidence  at  an  inquest  led  to  a  finding  of  murder, 
manslaughter,  or  responsibility  as  an  accessory  to  murder  before  the  fact.  In 
such  a  case,  the  coroner  was  required  to  provide  an  opportunity  for  the  accused 
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41 


42 
43 


Ibid.,  s.  30.  For  a  relatively  recent  discussion  of  this  jurisdiction,  see  Nash,  "The  Law  of 
Treasure  and  Treasure  Hunters"  (1978),  128  New  L.J.  1 163. 

See  Wood,  "Discovering  the  Ontario  Inquest"  (1967),  5  Osgoode  Hall  L.J.  243,  at  246, 
where  the  author  refers  to  an  ordinance  issued  by  Governor  Haldimand  in  1780,  providing 
for  the  payment  of  fees  to  the  coroner  in  Upper  Canada.  In  Wolfe  v.  Robinson,  [1961]  O.R. 
250,  at  253,  27  D.L.R.  (2d)  98,  at  101  (H.C.J.),  affd  [1962]  O.R.  132,  31  D.L.R.  (2d)  233 
(C.A.)  (subsequent  references  are  to  [1961]  O.R.),  Wells  J.  stated  as  follows: 

In  Canada  I  have  been  unable  to  find  any  statute  setting  up  the  office  of  coroner 
originally,  but  the  office  was  apparently  introduced  along  with  that  of  Sheriff, 
probably  originally  by  Ordinances  of  Governor  Murray's  after  1763  which 
established  the  criminal  law  of  England  as  the  law  of  Canada. 

Wells  J.  also  referred  to  an  ordinance  issued  in  1785,  which  provided  that,  where  a  sheriff 
was  unable  to  serve  or  execute  a  writ  or  other  process  due  to  a  personal  interest  in  the 
litigation,  the  writ  or  other  process  should  be  served  or  executed  by  the  coroner.  Wells  J. 
concluded  that  "[f]rom  the  language  used  it  would  appear  that  even  by  this  time  the  office 
and  the  Court  of  the  coroner  had  been  firmly  established":  ibid.,  at  254. 

See  Granger,  supra,  note  2,  at  35. 

An  Act  relating  to  the  bailing  and  commitment,  removal  and  trial  of  Prisoners,  in  certain 
cases,  1833,  3  Will.  4,  c.  2  (Upper  Can.),  s.  4. 
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person  to  cross-examine  witnesses,  after  which  the  accused  was  bound  over  by 
recognizance  for  trial.     Thus,  as  observed  by  Wells  J.  in  Wolfe  v.  Robinson,4 
coroners  performed  functions  similar  to  those  of  the  contemporary  preliminary 
inquiry. 

The  power  of  the  coroner  to  commit  for  trial  was  removed  in  1892,  by 
the  first  Criminal  Code.  If  the  inquest  jury  charged  a  person  with  manslaughter 
or  murder,  the  coroner  was  obliged  to  issue  a  warrant  conveying  the  person  into 
the  custody  of  a  magistrate  or  justice,  or  require  the  person  to  enter  into  a 
recognizance  to  appear  before  a  magistrate  or  justice.  The  magistrate  or  justice 
was  required  to  proceed  as  if  the  person  had  been  brought  before  him  upon  a 
warrant  or  summons. 

The  first  statute  dealing  exclusively  with  coroners  was  passed  in  1850. 
That  Act  confirmed  the  role  of  the  jury  as  the  ultimate  decision-maker  at  an 
inquest.  It  also  included  certain  technical  provisions,  for  example,  dealing  with 
arranging  for  post  mortem  examinations,  summoning  jurors  and  witnesses,  and 
punishing  non-attendance.  More  importantly,  however,  it  clarified  the  common 
law  in  respect  of  the  fundamental  question,  that  is,  the  categories  of  death  that 


44 


45 
46 

47 
48 
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Ibid.  Wood,  supra,  note  41,  at  247,  indicates  that  this  provision  was  re-enacted,  in 
substantially  the  same  form,  in  1841,  1869,  and  1886.  See  An  Act  for  improving  the 
administration  of  Criminal  Justice  in  this  Province,  1841,  4  &  5  Vict.,  c.  24  (Prov.  of 
Can.),  s.  4;  An  Act  respecting  the  duties  of  Justices  of  the  Peace,  out  of  Sessions,  in 
relation  to  persons  charged  with  Indictable  Offences,  1869,  32  &  33  Vict.,  c.  30  (Can.),  s. 
60;  and  The  Criminal  Procedure  Act,  R.S.C.  1886,  c.  174,  s.  92. 

Supra,  note  41,  at  255. 

The  Criminal  Code,  1892,  55  &  56  Vict.,  c.  29  (Can.),  s.  642.  This  section  provided  that 
"jajfter  the  commencement  of  this  Act  no  one  shall  be  tried  upon  any  coroner's 
inquisition". 

Ibid.,  s.  568.  This  provision  is  discussed  in  Wolfe  v.  Robinson,  supra,  note  41,  at  256. 

An  Act  to  amend  the  Law  respecting  the  office  of  Coroner,  1850,  13  &  14  Vict.,  c.  56 
(Prov.  of  Can.). 

Ibid.  The  Act  did  not  address  specifically  the  structure  of  an  inquest.  However,  s.  3 
provided  penalties  for  jurors  who,  after  being  duly  summoned,  failed  to  attend  an  inquest. 
More  interestingly,  s.  6  provided  that  a  "majority  of  the  Jurymen  sitting  at  any  Coroner's 
Inquest"  could  demand  that  the  coroner  summon  further  medical  evidence,  if  they  were  not 
satisfied  that  the  evidence  adduced  "satisfactorily  explained"  the  cause  of  death.  If  the 
coroner  refused,  he  was  guilty  of  a  misdemeanour  and  liable  to  a  fine  and/or  imprisonment 
not  exceeding  1  month. 
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should  be  the  subject  of  an  inquest.  The  first  two  sections  of  the  Act  provided,  in 


part,  as  follows 


50 


[N]o  Inquest  shall  be  holden  on  the  body  of  any  deceased  person  by  any  Coroner 
until  it  has  been  first  made  to  appear  to  such  Coroner,  that  there  is  reason  to 
believe  that  such  deceased  person  came  to  his  death  under  such  circumstances  of 
violence  or  unfair  means,  or  culpable  or  negligent  conduct,  either  of  himself  or  of 
others,  as  require  investigation,  and  not  through  any  mere  accident  or 
mischance... 

II.  And  be  it  enacted,  That  upon  the  death  of  any  prisoner  or  any  lunatic 
confined  in  any  Lunatic  Asylum,  it  shall  be  the  duty  of  the  Warden,  Gaoler, 
Keeper  or  Superintendent  of  any  Penitentiary,  Gaol,  Prison,  House  of  Correction, 
Lock-up-house,  or  Lunatic  Asylum  in  which  such  prisoner  or  lunatic  shall  have 
died,  immediately  to  give  notice  of  such  death  to  some  Coroner  of  the  County  or 
City  in  which  such  death  shall  have  taken  place,  and  thereupon  such  Coroner 
shall  proceed  forthwith  to  hold  an  Inquest  upon  the  body  of  such  deceased  person 
or  lunatic. 

Thus,  the  statute  attempted  to  structure  the  coroner's  power  to  call  an 
inquest  based  on  a  characterization  of  the  death,  including  a  category  of 
mandatory  inquests  in  respect  of  people  who  died  in  custody,  regardless  of  the 
cause  of  death.  By  framing  section  1  in  the  negative,  the  coroner  was 
empowered  to  conduct  an  inquest  in  any  of  the  stipulated  situations,  but  was  not 
required  to  do  so.v  No  guidance  was  provided  in  the  Act  as  to  the  manner  in 
which  the  coroner's  discretion  was  to  be  exercised,  except  to  the  extent  that  it 
might  be  inferred  from  the  requirement  that  a  death  occurring  under  one  of  the 
enumerated  situations  must  have  occurred  "under  such  circumstances  as  require 
investigation".  A  leading  commentator  of  the  day  noted  that  this  was  an 
improvement  on  the  old  test,  which  simply  directed  the  coroner's  mind  to 
whether  the  person  had  been  "slain  or  suddenly  dead".  However,  he  seemed  to 
approve  of  the  English  restriction  limiting  inquests  to  "violent  or  unnatural" 
deaths.     In  addition  to  distinguishing  between  discretionary  and  mandatory 


50     ma. 

Boys,  supra,  note  1,  at  14. 

52 

Ibid.,  quoting  Jervis  C.J. 
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categories,  the  Act  began  the  development  of  the  statutory  obligation  to  report 
on  the  part  of  certain  public  officials. 

With  only  minor  amendments,  the  coroners'  regime  remained  constant 
until  the  enactment  of  The  Coroners  Act  in  1911.  That  Act  enhanced  the 
structure  of  the  pre-existing  system  by  providing  a  full-time  Chief  Coroner  for 
Toronto,  establishing  seven  as  the  minimum  number  of  jurors,  and  permitting 
majority  verdicts.  The  Act  also  modified  the  coroner's  role  in  respect  of  the 
decision  to  call  an  inquest.  Section  7(1)  provided  as  follows: 

7. — (1)  Where  a  Coroner  is  informed  that  there  is  within  his  jurisdiction  the 
body  of  a  deceased  person,  and  that  there  is  reason  to  believe  that  the  deceased 
died  from  violence  or  by  unfair  means,  or  in  consequence  of  culpable  or  negligent 
conduct  of  others,  or  under  such  circumstances  as  require  investigation,  he  shall 
issue  his  warrant  to  take  possession  of  the  body... and  shall  view  the  body  and 
make  such  further  enquiry  as  may  be  required  to  satisfy  himself  whether  or  not  an 
inquest  is  necessary. 

After  viewing  the  body  and  making  whatever  inquiries  were  considered 
appropriate,  section  7(1)  required  the  coroner  "to  satisfy  himself  whether  or  not 
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See,  for  example,  An  Act  respecting  Coroners,  R.S.O.  1887,  c.  80.  Section  1  of  that  Act 
provided  for  the  appointment  of  coroners.  Section  13  required  the  coroner  to  return 
inquisitions,  recognizances,  informations,  and  depositions  and  statements  of  the  accused  to 
the  Crown  Attorney.  Section  14  required  the  coroner  to  report  annually  to  the  Provincial 
Treasurer,  providing  a  list  of  the  inquests  held  during  the  year  and  the  findings  of  the 
juries.  Significantly,  the  duty  to  conduct  inquests  into  deaths  within  asylums  had  been 
repealed  {An  Act  to  amend  the  law  as  respects  persons  dying  in  any  Provincial  Lunatic 
Asylum,  1863,  26  Vict.,  c.  42  (Prov.  of  Can.),  s.  1).  Amendments  dealing  with  jurors  and 
the  payment  of  their  fees  were  made  in  1897.  See  An  Act  respecting  Coroners,  R.S.O. 
1897,  c.  97,  ss.  8  and  16.  Of  particular  note  was  s.  5,  which  provided  as  follows: 

5.  Before  holding  any  inquest  the  Coroner  shall  notify  the  County  Crown  Attorney 
of  his  intention  so  to  do,  and  the  County  Crown  Attorney,  if  so  directed  by  the 
Attorney-General,  shall  attend  at  the  inquest,  and  in  case  he  so  attends  he  may,  if  he 
thinks  fit,  examine  or  cross-examine  any  witnesses  called  at  the  inquest,  and  the 
Coroner  shall  summon  such  witnesses  as  the  County  Crown  Attorney  directs. 

This  suggests  a  more  active  role  for  the  Crown  Attorney  than  simply  the  Coroner's  advisor 
and  counsel. 

1911,  1  Geo.  5,  c.  23  (Ont.). 

Ibid.,  ss.  4  and  17. 
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an  inquest  is  necessary".  No  statutory  test  was  provided,  nor  was  any  limit 
placed  on  the  coroner's  discretion. 

Once  an  inquest  was  ordered,  no  other  coroner  could  interfere  in  the  case, 
except  under  the  instructions  of  the  Attorney  General  or  the  Crown  Attorney. 
Conversely,  if  an  inquest  was  not  ordered  by  the  investigating  coroner,  the 
Attorney  General  or  Crown  Attorney  could  direct  that  one  be  conducted. 
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The  Act  expanded  the  category  of  mandatory  inquests,  by  extending  it  to 
deaths  "caused  in  the  construction  or  operation  of  any  railway,  street  railway  or 

58 

electric  railway".  A  reporting  duty  was  also  imposed  in  respect  of  deaths  of 
inmates  of  houses  of  refuge  and  houses  of  industry,  but,  interestingly,  the 
notice  was  to  be  given  to  the  Crown  Attorney,  who  had  the  authority  to  direct 
the  coroner  to  issue  a  warrant  for  an  inquest  if  he  was  of  the  opinion  that  the 
"death  took  place  under  circumstances  requiring  an  investigation".  Part  III  of 
the  Act  also  included  a  new  system  for  investigating  fires,  although  this  was 
repealed  in  1914. 

By  the  time  the  Commission  issued  its  first  report  dealing  with  coroners 
in  1971,  the  system  had  grown,  but  had  changed  relatively  little.  The  province 
had  a  supervising  coroner  with  the  responsibility  to  "act  in  a  supervisory  and 
advisory  capacity  to  coroners".  A  chief  coroner  could  be  appointed  in  any  city 
with  a  population  of  more  than  100,000  people.  The  various  categories  of 
suspicious  deaths  and  the  accompanying  duty  to  notify  had  once  again  evolved. 
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Ibid,  s.  7(2). 

Ibid,  s.  9. 

Ibid.,  s.  11.  This  provision  was  subsequently  repealed  by  The  Coroners  Act,  1948,  S.O. 
1948,  c.  17,  s.  45. 

The  Coroners  Act  (1911),  supra,  note  54,  s.  12(1). 

Ibid,  s.  12(2). 

Ibid,  ss.  26-31. 

See  The  Fire  Marshalls  Act,  SO.  1914,  c.  41,  s.  17. 

Ontario  Law  Reform  Commission,  Report  on  the  Coroner  System  in  Ontario  (1971) 
(hereinafter  referred  to  as  "1971  Coroners  Report"). 

See  The  Coroners  Act,  R.S.O.  1970,  c.  87,  s.  2(1). 

Ibid,  s.  3(1). 
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Whereas  a  duty  to  notify  the  coroner  of  a  suspicious  death  had  been  imposed 
only  on  "[e]very  practitioner,  funeral  director,  embalmer  and  every  person 
occupying  a  house  in  which  a  deceased  person  was  residing",    by  1971  the  Act 
imposed  more   encompassing   obligations.   Section   7(1)   of  the    1970   Act 
provided  as  follows: 

7. — (1)  Every  person  who  has  reason  to  believe  that  a  deceased  person  died, 

(a)  as  a  result  of, 

(i)      violence, 
(ii)      misadventure, 
(iii)      negligence, 
(iv)      misconduct,  or 
(v)      malpractice; 

(b)  by  unfair  means; 

(c)  during  pregnancy  or  following  pregnancy  in  circumstances 
that  might  reasonably  be  attributable  thereto; 

(d)  suddenly  and  unexpectedly; 

(e)  from  disease  or  sickness  for  which  he  was  not  treated  by  a 
legally  qualified  medical  practitioner; 


See,  for  example,  The  Coroners  Act,  R.S.O.   1960,  c.  69,  s.  7(1),  which  provided  as 
follows: 

7. — (1)  Every  practitioner,  funeral  director,  embalmer  and  every  person  occupying 
a  house  in  which  a  deceased  person  was  residing  who  has  reason  to  believe  that  the 
deceased  person  died  as  a  result  of  violence  or  misadventure  or  by  unfair  means  or  as 
a  result  of  negligence  or  misconduct  or  malpractice  on  the  part  of  others  or  from  any 
cause  other  than  disease  or  under  such  circumstances  as  may  require  investigation 
shall  immediately  notify  a  coroner  having  jurisdiction  in  the  place  where  the  body  of 
the  deceased  person  is  of  the  facts  and  circumstances  relating  to  the  death. 

67 

The  Coroners  Act  (1970),  supra,  note  64. 
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(f)  from  any  cause  other  than  disease;  or 

(g)  under  such  circumstances  as  may  require  investigation, 

shall  immediately  notify  a  coroner  of  the  facts  and  circumstances  relating  to  the 
death. 

Other  notice  obligations  were  imposed  in  respect  of  deaths  that  occurred 
in  a  number  of  public  institutions  that  gave  care  to  vulnerable  and  isolated 
persons.  The  coroner's  authority  to  call  an  inquest  rested  only  on  the 
determination  that  an  inquest  was  "necessary".  Clearly,  the  purpose  of  the  duty 
to  notify  was  to  ensure  that  deaths  in  specific  contexts  were  investigated  by 
coroners  who  would  then  determine  whether  the  situation  warranted  the  public 
inquiry  of  an  inquest.  The  Act  continued  to  provide  for  mandatory  inquests 
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where  a  person  died   in  custody.      Finally,  two  other  statutory  provisions 
required  a  coroner's  inquest  in  specified  circumstances.  The  first  required  the 
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coroner  to  hold  an  inquest  after  a  sentence  of  death  had  been  executed,     while 
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Ibid.,  s.  22.  The  obligation  to  report  a  death  arose  where  a  person  died  while  resident  or  an 
in-patient  in  various  institutions,  including  those  defined  in,  or  designated  by,  the 
following:  The  Charitable  Institutions  Act,  R.S.O.  1970,  c.  62;  The  Children's  Boarding 
Homes  Act,  R.S.O.  1970,  c.  65;  The  Children's  Institutions  Act,  R.S.O.  1970,  c.  66;  The 
Homes  for  the  Aged  and  Rest  Homes  Act,  R.S.O.  1970,  c.  206;  The  Homes  for  Retarded 
Persons  Act,  R.S.O.  1970,  c.  204;  77k?  Mental  Health  Act,  R.S.O.  1970,  c.  269;  The 
Nursing  Homes  Act,  R.S.O.  1970,  c.  302;  and  The  Children's  Mental  Health  Centres  Act, 
R.S.O.  1970,  c.  68. 

The  Coroners  Act  (1970),  supra,  note  64,  s.  15.  See,  also,  s.  13. 

Section  23  of  The  Coroners  Act  (1970),  ibid.,  provided  as  follows: 

23.  Where  a  person  dies  while  in  the  custody  of  an  officer  of  a  correctional 
institution  or  lock-up  or  while  a  ward  of  a  training  school,  the  officer  in  charge 
thereof  shall  immediately  give  notice  of  the  death  to  a  coroner  and  the  coroner  shall 
issue  his  warrant  and  hold  an  inquest  upon  the  body. 

Criminal  Code,  S.C.  1953-54,  c.  51,  s.  648. 
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the  second  required  the  coroner  to  hold  an  inquest  "[w]here  a  fatal  accident 
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occurs  in  or  in  connection  with  a  mine  or  plant". 

As  noted  above,  the  coroner  system  was  the  subject  of  a  Commission 
report  in  1971.     Many  of  the  recommendations  made  in  that  report  were 
implemented  in  The  Coroners  Act,  1972.    The  current  Act,    discussed  below, 
is  derived  in  large  measure  from  the  1 972  Act. 


The  Mining  Act,  R.S.O.  1970,  c.  274,  s.  612(2). 

1971  Coroners  Report,  supra,  note  63. 

S.O.  1972,  c.  98. 

Coroners  Act,  R.S.O.  1990,  c.  C.37. 

Infra,  ch.  3. 


CHAPTER  3 


PRESENT  LAW  AND 
OPERATION  OF  THE 
CORONER  SYSTEM  IN 
ONTARIO 


1.         INTRODUCTION 

(a)       General 

The  present  law  of  coroners  in  the  province  begins  with  the 
Commission's  1971  Report  on  the  Coroner  System  in  Ontario.  Many  of  the 
recommendations  made  in  that  report  were  implemented  in  The  Coroners  Act, 

2  3 

1972,   which,  with  only  minor  amendment,  forms  the  basis  of  the  current  Act. 
In  addition  to  the  legislation,  a  number  of  significant  judicial  developments  are 
relevant  to  the  coroner  system,  as  are  various  constitutional  provisions.  The  first 
three  sources  of  the  present  law  are  discussed  immediately  below;  constitutional 
considerations  are  discussed  later  in  the  chapter. 


(b)      The  1971  Coroners  Report 

By  reference  dated  April  27,  1970,  the  Commission  was  asked  by  the 
Attorney  General  at  that  time  to  examine  The  Coroners  Act  in  light  of  the 
recommendations  regarding  the  coroner  system  made  in  the  Royal  Commission 


Ontario  Law  Reform  Commission,  Report  on  the  Coroner  System  in  Ontario  (1971) 
(hereinafter  referred  to  the  "1971  Coroners  Report"). 

S.O.  1972,  c.  98. 

Coroners  Act,  R.S.O.  1990,  c.  C.37. 

Infra,  this  ch.,  sec.  6. 

R.S.O.  1960,  c.  69. 


[23] 
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Inquiry  into  Civil  Rights.  The  McRuer  Report  dealt  with  certain  aspects  of  both 
public  inquiries  and  coroners'  inquests.  It  paid  particular  attention  to  the 
safeguards  that  are  necessary  to  protect  witnesses  and  ensure  fair  treatment,  and 
it  commented  on  the  organization  of  the  coroner's  office,  the  manner  of 
appointment,  and  the  conduct  of  inquests.  It  also  noted  that  "[t]he  purpose  of 
a  coroner's  investigation  is  not  clearly  defined  in  the  Act  or  by  regulations,  nor 


is  the  purpose  of  an  inquest  defined". 


12 


The  McRuer  Report  was  not  the  only  factor  bearing  on  the  Commission's 
study.  Recent  litigation  had  cast  doubt  on  the  constitutionality  of  various  aspects 
of  coroners  statutes,  and  the  Ontario  Court  of  Appeal  even  questioned  the 
constitutional  capacity  of  the  Ontario  Legislature  to  address  coroners'  practice 
and  procedure.  In  addition,  the  Parker  Commission  had  been  appointed  in 
1967  to  inquire  into  allegations  made  by  Dr.  Morton  Shulman,  former  Chief 
Coroner  for  Metropolitan  Toronto.  Its  report,  in  1968,  received  considerable 
public  attention. 


10 


14 
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Ontario,  Royal  Commission  Inquiry  Into  Civil  Rights  (1968),  Report  No.  1,  Vol.  1 
(hereinafter  referred  to  as  the  "McRuer  Report"),  ch.  37.  The  chapter  on  coroners  begins, 
at  482,  with  the  recommendation  that  "the  Coroners  Act  be  completely  revised". 

Ibid.,  ch.  36. 

See,  for  example,  ibid.,  ch.  14,  "Procedural  Safeguards  for  the  Exercise  of  Statutory 
Powers  in  Ontario";  ch.  30,  "Summonses  to  Witnesses  and  Production";  and  ch.  32, 
"Power  to  Require  Witnesses  to  Testify" 

Ibid,  at  485-86. 

Ibid,  at  483-85. 

Ibid,  at  488-92. 

Ibid,  at  486. 

See,  for  example,  Batary  v.  The  Attorney  General  for  Saskatchewan,  [1965]  S.C.R.  465, 
52  D.L.R.  (2d)  125  (subsequent  references  are  to  52  D.L.R.  (2d)),  and  R.  v.  McDonald;  Ex 
parte  Whitelaw  (1968),  2  D.L.R.  (3d)  298,  66  W.W.R.  522  (B.C.C.A.),  leave  to  appeal  to 
S.C.C.  refused  November  3,  1969  (subsequent  references  are  to  2  D.L.R.  (3d)). 
Constitutional  considerations  are  discussed  infra,  this  ch.,  sec.  6.  See,  also,  the  discussion 
of  these  and  related  cases  in  Ontario  Law  Reform  Commission,  Report  on  Public  Inquiries 
(1992)  (hereinafter  referred  to  as  "Public  Inquiries  Report"),  at  70  et  seq. 

Wolfe  v.  Robinson,  [1962]  OR.  132,  at  137,  (1961),  31  D.L.R.  (2d)  233,  at  238  (C.A.),  per 
Schroeder  J. A.,  for  the  Court  (subsequent  references  are  to  [1962]  O.R.). 

Ontario,  Report  of  the  Royal  Commission  to  Investigate  Allegations  Relating  to  Coroners' 
Inquests  (\96&). 
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By  1971,  the  Commission  recognized  that  the  functions  of  the  coroner 
system  had  changed  substantially  over  time.  The  Commission's  objective  was 
"to  ensure  that  the  law  in  relation  to  coroners  properly  reflects  the  duties  and 
procedures  that  should  be  a  part  of  such  a  system  today". 

In  view  of  its  concern  about  the  uncertain  constitutional  situation,  the 
Commission  concluded  that  the  coroner  system  needed  a  new  legislative 
foundation.  It  proceeded  on  the  basis  that  a  new  statutory  regime  could  be 
enacted  competently  by  the  Ontario  Legislature.  This  would  serve  both  to  repeal 
all  common  law  incidents  of  the  office — many  of  which  had  become  obsolete  or 
redundant — and  to  clarify  the  coroner's  non-criminal  role  and  modern  purpose. 
Even  if  any  common  law  incidents  remained,  there  would  no  longer  be  the 
common  law  official  to  perform  them. 

The  Commission  concluded  that  a  modern  coroner  system  should  fulfill  a 
number  of  interrelated  functions,  and  that,  in  general,  the  purpose  of  the  system 
should  derive  from  society's  interest  in  preventing  deaths  where  possible.  In  this 
connection,  the  Commission  stated: 

The  death  of  a  member  of  society  is  a  public  fact,  and  the  circumstances  that 
surround  the  death,  and  whether  it  could  have  been  avoided  or  prevented  through 
the  actions  of  persons  or  agencies  under  human  control,  are  matters  that  are 
within  the  legitimate  scope  of  interest  of  all  members  of  the  community. 

In  the  Commission's  view,  the  coroner,  or  a  similarly  constituted  agency, 
ought  to  have  the  primary  responsibility  for  conducting  the  necessary 
investigations,  which  are  "the  external  manifestation  of  that  continuing  public 
concern  with  the  preservation  and  protection  of  human  life".  The  Commission 
characterized  the  coroner's  investigation  as  "an  integral  and  fundamental 
component  of  a  modern  coroner  system". 


16 

17 
18 
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1971  Coroners  Report,  supra,  note  1,  at  8. 

Ibid.,  at  25. 

Ibid.,  at  26. 

Ibid.,  at  28.  In  1969,  approximately  22,000  deaths  were  investigated  per  year:  ibid.,  at  28, 
n.  3.  At  present,  the  figure  has  risen  to  approximately  32,000  death  investigations 
annually. 
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The  Commission  concluded  that  the  role  of  the  initial  investigation  was 
to  determine  all  of  the  relevant  facts  relating  to  suspicious  deaths,  in  order  to 
determine  whether  the  death  was  the  result  of  a  wrongful  act  or  omission.  In 
addition,  it  was  considered  necessary  to  provide  some  scrutiny  in  the  case  of 
deaths  of  certain  vulnerable  people,  including  those  who  resided  in  public 
institutions.  The  initial  investigation  would  serve  as  a  "check  on  the  possibility 
of  misconduct  or  neglect  which  endangers  human  life". 

The  Commission  accepted  that  some  situations  should  lead  to  a 
"structured  public  inquiry"  into  the  circumstances  of  the  death.  It  noted  that  the 
mandatory  inquest  situations  provided  examples  of  the  value  of  a  public 
inquiry.  Rather  than  providing  a  definitive  test  for  determining  which  deaths 
ought  to  be  the  subject  of  a  public  inquiry,  the  Commission  suggested  that  a 
discussion  of  the  purposes  of  the  inquest  should  help  inform  the  issue.     The 


Commission  identified  the  following  purposes  for  the  modern  inquest: 
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[T]he  inquest  should  serve  three  primary  functions:  as  a  means  for  a  public 
ascertainment  of  facts  relating  to  deaths,  as  a  means  for  formally  focusing 
community  attention  on  and  initiating  community  response  to  preventable  deaths, 
and  as  a  means  for  satisfying  the  community  that  the  circumstances  surrounding 
the  death  of  no  one  of  its  members  will  be  overlooked,  concealed  or  ignored. 
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Ibid,  at  26. 

This  group  was  described  as  comprising  "those  persons  who,  by  reason  of  age,  chronic 
illness,  mental  retardation  or  mental  disease,  are  largely  dependent  for  their  health  and 
safety  upon  the  proper  actions  of  those  into  whose  care  or  custody  they  have  been 
committed":  ibid,  at  27. 

Ibid.,  at  26. 

Ibid.,  at  29-30.  At  the  time  there  were  3  occasions  upon  which  a  coroner  was  required  by 
law  to  conduct  an  inquest:  (1)  a  fatal  accident  in  or  in  connection  with  a  mine;  (2)  upon  the 
execution  of  a  sentence  of  death;  and  (3)  upon  the  death  of  a  person  while  in  custody.  See 
ibid.,  at  29. 

In  addition,  the  McRuer  Report,  supra,  note  6,  at  491,  concluded  that  "[f]or  the  protection 
of  civil  rights  of  individuals  who  may  be  affected,  the  purpose  of  an  inquest  should  be 
clearly  defined,  either  in  the  statute  or  in  the  regulations,  and  it  should  not  be  left  to 
inference". 

1971  Coroners  Report,  supra,  note  1,  at  29. 
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While  these  three  objectives  were  all  intended  to  be  part  of  the  inquest's 
function,  it  seems  clear  that  the  Commission  anchored  the  essential  role  of  the 
inquest  to  the  issue  of  avoidable  deaths.  It  was  recognized  that  if  a  trained 
coroner,  who  has  the  assistance  of  the  police,  pathologists,  and  forensic 
resources,  is  unable  to  ascertain  the  basic  identification  and  causal  facts 
surrounding  a  death,  the  public  inquiry  "will  often  be  no  more  than  a  formal 
gesture",  although  "it  cannot  by  any  means  be  considered  to  be  an  empty 
gesture".  The  report  stressed  the  "inherent  collective  interest"  in  inquiring  into 
deaths  that  appear  to  have  been  avoidable,  either  to  initiate  corrective  action  or 
to  allay  suspicions.  However,  the  circumstances  contemplated  by  the 
Commission  were  limited  and  consistent  with  the  traditional  concerns  of 
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coroners.     The  more  innovative  response  to  the  issue  of  purpose  can  be  seen 
from  the  separate  attention  given  to  the  related  question  of  public  safety.  The 
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Commission  concluded  as  follows: 

A  modern  coroner  system  has  a  major  function  in  the  area  of  public  safety, 
exercised  primarily  through  the  inquest.  In  this  respect,  the  inquest  is  and  should 
continue  to  be  an  important  means  by  which  the  effectiveness  of  such  matters  as 
legislation,  regulations  and  industrial  practices  designed  to  ensure  safe  conditions 
in  industry  and  the  community  can  be  tested  in  the  light  of  circumstances  which 
may  indicate  their  inadequacy. 

This  discussion  of  public  safety  issues  was  followed  by  the  recognition 
that  the  Act  did  not  mandate  a  formal  process  for  following  up  inquest 
recommendations,  although  the  Commission  noted  that  an  informal  system  had 
been  instituted  by  the  Supervising  Coroner  in  1962. 
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Ibid.,  at  28. 

Ibid,  at  29. 

Circumstances  indicating  "malfeasance,  insufficient  safeguards,  failure  to  take  precautions, 
neglect  of  human  life,  or  homicide"  were  listed  as  examples  of  situations  in  which  inquests 
ought  to  be  conducted:  ibid.,  at  29. 

Ibid,  at  30. 
Ibid,  at  31. 
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(c)       The  Coroners  Act,  19  72 

3 1 

As  we  noted  earlier,  the  current  statutory  framework  is  derived,  with 
only  minor  subsequent  amendments,  from  The  Coroners  Act,  1972.32  That 
statute  implemented  many,  although  not  all,  of  the  recommendations  made  by 
the  Commission  in  the  1971  Coroners  Report.  Some  recommendations  were 
incorporated  into  the  Act  only  in  a  skeletal  or  incomplete  way.  It  seems  clear, 
however,  that  the  Legislature  did  attempt  to  reflect  the  Commission's  concern  to 
create  a  modern  coroner  system,  for  example,  by  repealing  "the  common  law  as 
it  relates  to  the  functions,  powers  and  duties  of  coroners  within  Ontario",  and 
by  disavowing  any  criminal  characterization  for  the  inquest. 

The  model  endorsed  by  both  the  Commission  and  the  Legislature 
maintained  a  close  resemblance  to  the  traditional  office,  although  it  is  clearly 
removed  from  its  historical  criminal  functions,  and  is  equipped  with  new  powers 
and  obligations. 


(d)      Judicial  Developments 

The  final  source  of  the  present  law  related  to  coroners  consists  of  a 
number  of  judicial  developments.  Since  1971,  Canadian  courts  have  made 
significant  changes  in  their  approach  to  public  bodies  that  exercise  delegated 
powers.  During  that  time  we  have  seen  the  development  of  two  fundamental 
principles  of  administrative  law:  (1)  the  duty  to  act  fairly,  which  is  applicable  to 
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32 
33 
34 

35 


Supra,  this  ch.,  sec.  1(a). 

Supra,  note  2. 

Supra,  note  1 . 

The  Coroners  Act,  1972,  supra,  note  2,  s.  2(1).  See,  now,  Coroners  Act,  supra,  note  3, 
s.  2(1). 

Section  2(2)  of  the  The  Coroners  Act,  1972,  supra,  note  2,  provided  that  "[t]he  powers 
conferred  on  a  coroner  to  conduct  an  inquest  shall  not  be  construed  as  creating  a  criminal 
court  of  record".  See,  now,  Coroners  Act,  supra,  note  3,  s.  2(2).  Whiie  there  might  have 
been  some  doubt  about  the  Ontario  Legislature's  competence  to  sever  unilaterally  any 
links  with  the  criminal  process,  the  majority  decision  in  Faber  v.  The  Queen,  [1976] 
2  SCR.  9,  (1975),  65  D.L.R.  (3d)  423  (subsequent  references  are  to  65  D.L.R.  (3d)) 
supports  the  argument  that,  in  fact,  severance  took  place  in  1892.  Constitutional 
considerations  are  discussed  infra,  this  ch.,  sec.  6. 


29 


the  procedures  of  all  public  and  statutory  decision-makers;      and  (2)  the 
principle  of  deference,  as  the  dominant  approach  for  dealing  with  the  issue  of 


jurisdictional  error. 
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Equally  relevant  to  the  position  of  coroners  are  the  cases  dealing  with  the 
division  of  powers  between  the  federal  and  provincial  governments,  and  a 
number  of  decisions  that  relate  specifically  to  the  inquest  context. 

Recently,  we  have  seen  a  modest  increase  in  litigation  concerning 
inquests  in  Ontario,  probably  resulting  from  a  number  of  factors,  including  a 

"JO 

reduced  standing  threshold    and  the  availability  of  funding  through  the  Ontario 
Legal  Aid  Plan.  Moreover,  one  can  anticipate  that  the  Canadian  Charter  of 

39 

Rights  and  Freedoms    will  continue  to  generate  some  litigation. 


2.         APPOINTMENTS  AND  STRUCTURE 

(a)       Appointment  of  Coroners 

The  McRuer  Report  did  more  than  merely  set  the  stage  for  the 
Commission's  1971  Coroners  Report.  One  of  the  substantive  issues  it 
addressed  was  the  question  who  should  preside  at  inquests.  Previously,  the 
practice  had  been  to  appoint  only  medically  qualified  individuals  as  coroners. 
However,  the  Ontario  Medical  Association  argued  that  anyone  "claiming  to  be 
affected  by  an  inquest"  should  be  entitled  to  apply  to  the  coroner  or  a  county 
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See  Nicholson  v.  Haldimand-Norfolk  Regional  Board  of  Commissioners  of  Police,  [1979] 
1  SCR.  311,  88  D.L.R.  (3d)  671  (subsequent  references  are  to  88  D.L.R.  (3d)),  and 
Martineau  v.  Matsqui  Institution  Disciplinary  Board,  [1980]  1  S.C.R.  602,  (1979), 
106  D.L.R.  (3d)  385  (subsequent  references  are  to  106  D.L.R.  (3d)).  The  duty  of  fairness  is 
discussed  infra,  this  ch.,  sec.  5(b)(ii). 

See  C.U.P.E.,  Local  963  v.  New  Brunswick  Liquor  Corp.,  [1979]  2  SCR.  227,  97  D.L.R. 
(3d)  417,  and  National  Corn  Growers  Ass  n  v.  Canada  (Import  Tribunal),  [1990]  2  SCR. 
1324,  74  D.L.R.  (4th)  449  (subsequent  reference  is  to  74  D.L.R.  (4th)). 

Standing  is  discussed  infra,  this  ch.,  sec.  5(b)(iii). 

Being  Part  I  of  the  Constitution  Act,  1982,  which  is  Sch.  B  of  the  Canada  Act  19S2.  c.  1  1 
(U.K.)  (hereinafter  referred  to  as  the  "Charter"). 

Supra,  note  6. 

Supra,  note  1 . 
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court  judge  to  have  the  inquest  conducted  by  a  judge.  The  legal  profession,  on 
the  other  hand,  submitted  that  "all  inquests  should  be  conducted  by  legally 
trained  magistrates  or  commissioners".  This  position  was  based  on  two 
grounds:  (1)  the  possibility  that  the  coroner  who  attended  the  body  might  be 
required  as  a  witness;  and  (2)  the  need  to  prevent  unwarranted  harm  to 
individuals'  reputations  as  a  result  of  the  public  airing  of  irrelevant  evidence. 
The  McRuer  Report  rejected  both  submissions,  and  recommended  that  the 
traditional  practice  be  maintained.  This  decision  was  premised  on  a  number  of 
factors,  including  the  scarcity  of  judicial  resources,  the  expectation  of  better 
training  for  coroners,  and  the  recommendation  that  provision  be  made,  in  an 
exceptional  case,  to  appoint  a  legally  trained  commissioner  or  other  expert  to 
conduct  an  inquest  in  the  place  of  the  coroner. 

For  similar  reasons,  the  Commission  reached  the  same  conclusions  in  the 
1 97 1  Coroners  Report: 

The  need  for  legal  skills  in  the  conduct  of  an  inquest  is  obvious,  but  this 
requirement... can  be  satisfactorily  met  by  proper  training  of  coroners,  by  the 
assistance  of  a  Crown  attorney  and  by  certain  procedural  changes  in  the  inquest. 

With  respect  to  the  power  to  appoint  commissioners  to  preside  at  specific 
inquests,  the  Commission  concluded  as  follows: 
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It  is  the  Commission's  view  that  the  great  majority  of  inquests  have  been 
and  will  continue  to  be  competently  and  effectively  conducted  by  medically- 
trained  presiding  coroners.  However,  there  may  be  situations  where  it  would  be  in 
the  public  interest  and  in  the  interest  of  the  principals  involved  in  the  death  to 
make  allowance  in  the  new  Coroners  Act  for  the  appointment  of  Commissioners 
as  presiding  officers  at  particular  inquests.  In  most  such  cases,  the  presiding 
Commissioners  would  be  drawn  from  the  legal  profession,  but,  in  the  opinion  of 
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McRuer  Report,  supra,  note  6,  at  488-89 
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Ibid.,  at  489. 
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Ibid,  at  489-90. 

46 

Supra,  note  1 ,  at  50. 
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Ibid,  at  70. 
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the  Commission,  it  would  be  unnecessarily  restrictive  to  confine  these 
appointments  to  legally-trained  persons  by  limiting  legislation.  It  is  suggested 
that  the  best  approach  would  be  for  the  new  Coroners  Act  to  provide  for  the 
appointment  of  any  person  as  a  Commissioner  to  preside  at  an  inquest,  so  that  an 
appropriate  choice  can  be  made  as  to  this  officer's  background  and  discipline  in 
light  of  the  circumstances  of  the  particular  case. 

Section  3(1)  of  the  present  Coroners  Act  prescribes  who  may  be 
appointed  as  coroner  in  the  following  terms: 

3. — (1)  The  Lieutenant  Governor  in  Council  may  appoint  one  or  more  legally 
qualified  medical  practitioners  to  be  coroners  for  Ontario  who,  subject  to 
subsections  (2),  (3)  and  (4),  shall  hold  office  during  pleasure. 

While  the  Act  thus  continues  the  previous  practice  of  appointing  as 
coroners  only  those  who  are  "legally  qualified  medical  practitioners",  it  also 
implements  the  Commission's  recommendation  respecting  the  appointment  of 
commissioners  to  conduct  inquests  in  certain  circumstances.  Section  23  of  the 
Coroners  Act    provides: 

23. — (1)  The  Minister  may  appoint  a  commissioner  to  conduct  an  inquest  in 
place  of  a  coroner  where  the  Minister  considers  it  advisable. 

(2)  A  commissioner  appointed  under  subsection  (1)  has  all  the  powers  and 
duties  of  the  coroner  otherwise  having  jurisdiction  for  all  purposes  connected 
with  the  inquest  and  the  coroner  shall  be  deemed  to  be  a  person  with  standing  at 
the  inquest. 


(b)      Structure  of  the  Coroner  System 

The  McRuer  Report  addressed  the  structure  of  the  provincial  office  and 
the  manner  in  which  coroners  were  appointed.  Specific  recommendations  were 
made  dealing  with  the  role  and  responsibilities  of  the  supervising  coroner,  the 
jurisdiction     of     individual     coroners,     and     a     number     of     appointment 
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Supra,  note  3. 
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considerations.     Not  surprisingly,  therefore,  the  Commission  devoted  several 
chapters  of  the  1971  Coroners  Report  to  these  issues. 

Many  of  the  Commission's  recommendations  were  enacted  in  The 
Coroners  Act,  1972,  which  restructured  the  Coroner's  office,  establishing  a 
pyramidic  structure,  including  a  Chief  Coroner,  regional  coroners,  and  local 
coroners.  Essentially  the  same  structure  continues  under  the  present  Act. 
Sections  4(1)  and  5  provide  for  the  appointment  and  duties  of  the  Chief  Coroner 
and  regional  coroners,  in  the  following  terms: 

4. — (1)  The  Lieutenant  Governor  in  Council  may  appoint  a  coroner  to  be 
Chief  Coroner  for  Ontario  who  shall, 

(a)  administer  this  Act  and  the  regulations; 

(b)  supervise,  direct  and  control  all  coroners  in  Ontario  in  the 
performance  of  their  duties; 

(c)  conduct  programs  for  the  instruction  of  coroners  in  their  duties; 

(d)  bring  the  findings  and  recommendations  of  coroners'  juries  to  the 
attention  of  appropriate  persons,  agencies  and  ministries  of 
government; 

(e)  prepare,  publish  and  distribute  a  code  of  ethics  for  the  guidance  of 
coroners; 

(f)  perform  such  other  duties  as  are  assigned  to  him  or  her  by  or  under 
this  or  any  other  Act  or  by  the  regulations  or  by  the  Lieutenant 
Governor  in  Council. 

5. — (1)  The  Lieutenant  Governor  in  Council  may  appoint  a  coroner  as  a 
regional  coroner  for  such  region  of  Ontario  as  is  described  in  the  appointment. 
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The  recommendations  are  summarized  in  the  McRuer  Report,  ibid.,  at  496-97. 

See  1971  Coroners  Report,  supra,  note  1,  ch.  8,  "Officers  of  the  Coroner  System";  ch.  9, 
"Appointment  and  Jurisdiction  of  Coroners";  ch.  10,  "Matters  Affecting  Jurisdiction  and 
Operational  Control  of  Coroners";  and  ch.  11,  "Special  Appointments". 

Supra,  note  2. 

Ibid.,  ss.  3,  4,  and  5. 

Coroners  Act,  supra,  note  3. 
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(2)  A  regional  coroner  shall  assist  the  Chief  Coroner  in  the  performance  of  his 
or  her  duties  in  the  region  and  shall  perform  such  other  duties  as  are  assigned  to 
him  or  her  by  the  Chief  Coroner. 

Since  the  1972  enactment,  provision  has  been  made  for  the  appointment 
of  a  Deputy  Chief  Coroner,  who  "shall  act  as  and  have  all  the  powers  and 
authority  of  the  Chief  Coroner  during  the  absence  of  the  Chief  Coroner  or  his  or 
her  inability  to  act". 

Currently,  the  Coroner's  office  operates  with  the  Chief  Coroner  and 
Deputy  Chief  Coroner  in  Toronto  exercising  supervisory  authority,  as  set  out  in 

57 

section  4(1)  of  the  Act,  over  eight  regional  coroners.  Throughout  the  province 
there  are  approximately  400  coroners  at  the  local  level  who  are  notified  in  the 
case  of  a  death  falling  within  one  of  the  categories  set  out  in  section  10  of  the 
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Act.  Local  coroners  are  not  assigned  to  an  investigation  by  the  regional 
coroner,  but  attend  according  to  local  arrangements,  which  can  be  either  on  a 
rotational  or  "on  call"  basis.  Essentially,  the  purpose  of  the  initial  investigation 
is  to  ascertain  the  cause  of  death  and  to  determine  what  further  investigative 
steps  should  be  taken.  These  may  include  police  investigation,  a  post  mortem 
examination  by  a  pathologist,  other  forensic  testing,  or  the  exercise  of  search 
and  seizure  powers  as  set  out  in  the  Act.  While  the  investigating  coroner  has  the 
authority  to  issue  a  warrant  for  an  inquest,  such  decisions  are  often  made  in 
consultation  with  the  regional  coroner,  and  sometimes  with  the  Chief  Coroner's 
office. 


3.    THE  DUTY  TO  NOTIFY  THE  CORONER  IN  THE  EVENT  OF 
DEATH 

The  intervention  of  a  coroner  is  triggered  by  the  notification  of  a  relevant 
death,  and  the  Act  establishes  various  categories  of  statutory  duties  to  notify  a 
coroner.  These  are  based  on  circumstances  that  relate  either  to  the  death  or  to 
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Ibid.,  s.  4(2). 

The  8  regions  arc:   (1)  Metropolitan  Toronto;  (2)  Central;  (3)  Eastern;  (4)  Niagara: 
(5)  Northeastern;  (6)  Northwestern;  (7)  South  Georgian  Bay;  and  (8)  Southwestern 

Section  10  of  the  Coroners  Act,  supra,  note  3,  is  discussed  infra,  this  ch  ,  sec  3. 
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the  place  where  the  deceased  was  residing.  The  general  duty  to  notify  is 
contained  in  section  10(1)  of  the  Act,  which  provides  as  follows: 

10. — (1)  Every  person  who  has  reason  to  believe  that  a  deceased  person  died, 

(a)  as  a  result  of, 
(i)     violence, 

(ii)    misadventure, 
(iii)  negligence, 
(iv)  misconduct,  or 
(v)    malpractice; 

(b)  by  unfair  means; 

(c)  during  pregnancy  or  following  pregnancy   in  circumstances  that 
might  reasonably  be  attributable  thereto; 

(d)  suddenly  and  unexpectedly; 

(e)  from  disease  or  sickness  for  which  he  or  she  was  not  treated  by  a 
legally  qualified  medical  practitioner; 

(f)  from  any  cause  other  than  disease;  or 

(g)  under  such  circumstances  as  may  require  investigation, 

shall  immediately  notify  a  coroner  or  a  police  officer  of  the  facts  and 
circumstances  relating  to  the  death,  and  where  a  police  officer  is  notified  he  or 
she  shall  in  turn  immediately  notify  the  coroner  of  such  facts  and  circumstances. 

The  sources  of  many  of  the  above  categories  can  be  found  in  the  old 
common  law  descriptions  of  the  coroner's  function.  Others  were  added 
incrementally  to  the  statutory  framework.  If  the  objective  is  to  ensure  that  a 
coroner  will  investigate  deaths  that  are  suspicious,  potentially  avoidable,  or 
attributable  to  systemic  or  individual  fault  or  want  of  care,  the  list  appears 
relatively  complete. 
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Section   10(2)  and  (2.1),     which  deals  with  deaths  occurring  within 
certain  residential  situations,  provides  as  follows: 

10. — (2)  Where  a  person  dies  while  resident  or  an  in-patient  in, 

(a)  a  charitable  institution  as  defined  in  the  Charitable  Institutions  Act; 

(b)  a  children's  residence  under  Part  IX  (Licensing)  of  the  Child  and 
Family  Services  Act  or  premises  approved  under  subsection  9(1)  of 
Part  I  (Flexible  Services)  of  that  Act; 

(c)  [repealed] 

(d)  a  home  for  retarded  persons  as  defined  in  the  Homes  for  Retarded 
Persons  Act; 

(e)  a  psychiatric  facility  designated  under  the  Mental  Health  Act; 

(f)  an  institution  under  the  Mental  Hospitals  Act; 

(g)  [repealed] 

(h)  a  public  or  private  hospital  to  which  the  person  was  transferred  from 
a  facility,  institution  or  home  referred  to  in  clauses  (a)  to  (g), 

the  person  in  charge  of  the  hospital,  facility,  institution,  residence  or  home  shall 
immediately  give  notice  of  the  death  to  a  coroner,  and  the  coroner  shall 
investigate  the  circumstances  of  the  death  and,  if  as  a  result  of  the  investigation 
he  or  she  is  of  the  opinion  that  an  inquest  ought  to  be  held,  the  coroner  shall  issue 
his  or  her  warrant  and  hold  an  inquest  upon  the  body. 

(2.1)  Where  a  person  dies  while  resident  in  a  home  for  the  aged  to  which  the 
Homes  for  the  Aged  and  Rest  Homes  Act  or  the  Charitable  Institutions  Act 
applies  or  a  nursing  home  to  which  the  Nursing  Homes  Act  applies,  the  person  in 
charge  of  the  home  shall  immediately  give  notice  of  the  death  to  a  coroner  and,  if 
the  coroner  is  of  the  opinion  that  the  death  ought  to  be  investigated,  he  or  she 
shall   investigate  the  circumstances  of  the  death  and,   if  as  a  result  of  the 
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Coroners  Act,  supra,  note  3,  as  am.  by  SO.  1994,  c.  27,  s.  136.  The  amendment  repealed 
s.  10(2)(c)  and  (g)  concerning  homes  for  the  aged  and  nursing  homes,  respectively,  and 
replaced  those  paragraphs  with  s.s.  (2.1),  which  deals  specifically  with  those  institutions. 
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investigation  he  or  she  is  of  the  opinion  that  an  inquest  ought  to  be  held,  the 
coroner  shall  issue  his  or  her  warrant  and  hold  an  inquest  upon  the  body. 

Thus,  the  coroner  is  required  to  investigate  the  circumstances  of  every 
death  of  which  he  or  she  receives  notice  under  section  10(2);  however,  where 
notice  is  received  under  section  10(2.1),  the  coroner  is  required  to  investigate 
only  where  he  or  she  is  of  the  opinion  that  the  death  ought  to  be  investigated. 
Generally,  these  categories  are  intended  to  ensure  that  the  deaths  of  people 
receiving  care  in  public  institutions  do  not  go  unnoticed.  The  provision 
appears  to  cover  most  applicable  categories. 

In  the  1971  Coroners  Report,  the  Commission  recommended  that  the 
then  current  list  of  institutions,  in  respect  of  which  immediate  notification  of  a 
death  had  to  be  given  to  the  coroner,  should  be  retained,  although  the 
Commission  recommended  that  maternity  boarding  houses,  under  The  Maternity 
Boarding  Houses  Act,     should  be  added  to  the  list.     The  Commission  also 
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In  interviews  with  the  Chief  Coroner  and  Deputy  Chief  Coroner,  the  opinion  was 
expressed  that^when  combined  with  the  general  duties  created  by  s.  10(1)  of  the  Coroners 
Act,  ibid.,  the  mandatory  investigation  categories  in  s.  10(2)  were  over-inclusive.  In  their 
view,  this  would  be  the  case  with  respect  to  nursing  homes  and  homes  for  the  aged  after 
the  Advocacy  Act,  1992,  SO.  1992,  c.  26,  decreased  the  prospect  of  isolation. 
Section  10(2.1)  of  the  Coroners  Act  appears  to  have  been  added  to  the  Act  to  address  this 
concern. 

Reference  should  also  be  made  to  s.  10(3)  of  the  Coroners  Act,  supra,  note  3,  which  deals 
with  the  death  of  certain  inmates  who  die  while  off  the  premises  of  the  relevant  facility. 
Section  10(3)  provides  as  follows: 

10. — (3)  Where  a  person  dies  while, 

(a)  a  patient  of  a  psychiatric  facility; 

(b)  committed  to  a  correctional  institution;  or 

(c)  committed  to  secure  custody  or  open  custody  under  the  Young  Offenders 
Act  (Canada), 

but  while  not  on  the  premises  or  in  actual  custody  of  the  facility,  institution  or  place 
of  custody,  as  the  case  may  be,  subsections  (1)  and  (2)  apply  as  if  the  person  were  a 
resident  of  an  institution  named  therein. 

Supra,  note  1. 

R.S.O.  1960,  c.  231. 

1971  Coroners  Report,  supra,  note  1,  at  86. 
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concluded  that  the  list  of  institutions  "should  be  kept  under  review,  and,  as  new 
developments  arise  in  provincial  institutions  with  functions  similar  to  those  of 
the  institutions  listed... appropriate  amendments  should  be  made  to  the  new 
Coroners  Act". 

Occasionally,  a  problem  in  an  institutional  setting  that  is  not  covered 
specifically  by  section  10(2)  or  (2.1)  of  the  Act  will  become  apparent  to  the 
Chief  Coroner's  office.  Section  10(l)(g)  of  the  Act  has  been  interpreted  as 
empowering  the  Chief  Coroner  to  impose  a  temporary  duty  to  notify  by  advising 
the  institution  that  all  deaths  for  a  period  of  time  "require  investigation". 


4.         SCOPE  OF  THE  CORONER'S  INVESTIGATION 

Although  section  10(1),  (2),  and  (2.1)  of  the  Act,  discussed  above, 
appears  complete,  the  statutory  framework  fails  to  define  clearly  the  purpose 
and  nature  of  the  initial  investigation  to  be  conducted,  once  the  coroner  has  been 
notified.  Much  of  the  current  practice  is  inferred  from  other  statutory 
obligations,  for  example,  those  dealing  with  the  circumstances  in  which  an 
inquest  is  necessary,  and  the  questions  to  be  answered  at  an  inquest.  While 
discretion  in  determining  the  extent  of  pre-inquest  investigations  must  be  left  in 
the  hands  of  the  coroner,  the  statute  could  be  clearer  in  stating  its  purposes.  For 
example,  the  categories  in  section  10(2)  are  intended  to  encompass  some  deaths 
not  included  in  section  10(1),  but  they  will  extend  necessarily  beyond  accidents 
and  sudden  violence  to  include  deaths  by  natural  causes  in  the  listed  situations. 
In  these  cases,  it  is  unclear  whether  the  investigation  should  be  limited  to  the 
physical  cause  of  death  or  extend  to  an  inquiry  into  the  quality  of  care,  medical 
or  otherwise,  that  was  provided  to  the  deceased  in  the  facility.  A  clear  statement 
of  purpose  would  assist  in  ensuring  that  appropriate  and  adequate  investigations 
are  performed  in  all  cases. 
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Ibid.,  at  84. 

Coroners  Act,  supra,  note  3,  ss.  19  and  20. 

Ibid.,  s.  31(1). 

The  recent  65-day  inquest  into  15  deaths  at  the  Christopher  Robin  Home  in  Ajax,  Ontario, 
may  provide  an  illustration  of  the  need  for  a  clearer  statement  of  purpose,  see  Christopher 
Robin  inquest,  infra,  note  101.  The  inquest  into  the  "cluster  of  deaths"  at  Christopher 
Robin  was  called  by  the  Chief  Coroner  after  conducting  a  review  prompted  by  references 
to  deaths  in  Brantwood,  a  similar  institution,  made  by  the  Provincial  Auditor  in  his  annual 
report:  see  Brantwood  inquest,  ibid.  None  of  the  investigation  coroners  had  recommended 
inquests.  Ultimately,  the  jury's  34  recommendations  were  "designed  to  safeguard  the 
quality  of  medical  care  of  people  in  institutions":  Fine,  "Christopher  Robin  jurors  urge 
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5.         THE  CORONER'S  INQUEST 

(a)       Ordering  the  Inquest 

(i)        General 

At   the    time    of  the    1971    Coroners    Report,      coroners    conducted 
approximately  22,000  investigations  annually.  In   1969,  these  investigations 
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resulted  in  641  inquests.  Currently,  there  are  roughly  75,000  deaths  annually 
in  Ontario,  of  which  approximately  32,000  are  the  subject  of  coroners' 
investigations.  Of  this  number,  there  are  approximately  7,000  post  mortem 
examinations  completed.  The  number  of  inquests,  however,  has  decreased 
significantly  to  approximately  100  per  year. 

Inquests  may  be  divided  into  two  broad  categories:  mandatory  inquests 
and  discretionary  inquests.  Mandatory  inquests     are  those  that  are  required  by 
statute  in  specified  circumstances.  Discretionary,  or  non-mandatory,  inquests 
are  those  that  are  held  at  the  discretion  of  the  coroner,  in  accordance  with  the 
guidance  provided  in  the  Act. 


death-review  panels",  in  The  Globe  &  Mail  (Toronto,  April  17,  1992)  A6.  Arguably,  a 
more  clearly  defined  statement  of  purpose  in  relation  to  the  initial  investigations  might 
have  disclosed  the  issues  surrounding  the  use  of  morphine  for  palliative  care. 
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Supra,  note  1 ,  at  28,  n.  3. 

Ibid.,  at  28,  n.  5. 

It  is  estimated  that  approximately  27,000  to  28,000  of  these  deaths  are  ultimately 
attributable  to  natural  causes.  The  remainder  consist  primarily  of  accidents,  homicides,  and 
suicides.  While  32,000  is  the  approximate  number  of  deaths  reported  to  coroners  pursuant 
to  the  notification  duties  in  the  Act,  a  significant  number  of  the  remaining  deaths  come  to 
the  attention  of  a  coroner  for  the  purpose  of  providing  a  cremation  certificate:  see 
Cemeteries  Act  (Revised),  R.S.O.  1990,  c.  C.4,  s.  56(2)(a).  While  this  does  not  require  an 
investigation,  the  coroner  must  view  the  body  and  examine  the  death  certificate. 
Occasionally,  deaths  that  warrant  investigations  are  discovered  in  this  manner. 

Mandatory  inquests  are  discussed  infra,  this  ch.,  sec.  5(a)(ii). 

Discretionary  inquests  are  discussed  infra,  this  ch.,  sec.  5(a)(iii). 
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The  following  statistics,  indicating  the  number  of  mandatory  and 
discretionary  inquests  held  during  the  period  from  1988  to  1994,  were  provided 
by  the  Chief  Coroner's  office: 


Year 

Mandatory 
Inquests 

Discretionary 
Inquests 

Total 
Inquests 

Deaths 
Involved 

1988 

68 

113 

181 

209 

1989 

72 

118 

190 

207 

1990 

74 

107 

181 

216 

1991 

54 

73 

127 

163 

1992 

54 

81 

135 

179 

1993 

34 

40 

74 

93 

1994 

43 

51 

94 

106 

(ii)       Mandatory  Inquests 


,75 


The  Coroners  Act'J  requires  that  inquests  be  conducted  in  respect  of 
deaths  that  occur  in  custody,  in  relation  to  mining,  or  on  a  construction  site. 
Section  10(4)  and  (5)  of  the  Act  provides  as  follows: 


10. — (4)  Where  a  person  dies  while  detained  by  or  in  the  actual  custody  of  a 
peace  officer  or  while  an  inmate  on  the  premises  of  a  correctional  institution, 
lock-up,  or  place  or  facility  designated  as  a  place  of  secure  custody  under  section 
24.1  of  the  Young  Offenders  Act  (Canada),  the  peace  officer  or  officer  in  charge 
of  the  institution,  lock-up  or  place  or  facility,  as  the  case  may  be,  shall 
immediately  give  notice  of  the  death  to  a  coroner  and  the  coroner  shall  issue  a 
warrant  to  hold  an  inquest  upon  the  body. 


(5)  Where  a  worker  dies  as  a  result  of  an  accident  occurring  in  the  course  of 
the  worker's  employment  at  or  in  a  construction  project,  mining  plant  or  mine. 
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In  the  Chief  Coroner's  annual  statistical  report  for  1992,  the  number  of  inquests  into  deaths 
in  custody  is  reported  differently  in  2  places.  The  total  is  either  30  or  31.  The  total  for 
discretionary  inquests  also  varies  (either  80  or  81). 

Supra,  note  3. 

A  discussion  of  the  importance  of  this  public  aspect  of  the  coroner's  role  appears  infra, 
ch.  5,  sec.  8(a). 
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including  a  pit  or  quarry,  the  person  in  charge  of  such  project,  mining  plant  or 
mine  shall  immediately  give  notice  of  the  death  to  a  coroner  and  the  coroner  shall 
issue  a  warrant  to  hold  an  inquest  upon  the  body. 

The  obligation  to  conduct  an  inquest  in  respect  of  deaths  that  occur  in 
custody  is  an  historical  function,  which  has  been  described  as  the  "most  ancient 
of  all  these  special  cases"  dating  back  to  at  least  the  thirteenth  century.  In 
nineteenth  century  Ontario,  the  statute  required  inquests  into  deaths  of  prisoners 
in  any  "Penitentiary,  Gaol,  Prison,  House  of  Correction,  Lock-up  House,  or 
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House  of  Industry".     The  other  mandatory  categories,  that  is,  deaths  that  occur 

79 

in  relation  to  mining  or  on  a  construction  site,  were  added  more  recently. 

For  the  years  1988-94,  mandatory  inquests  were  conducted  as  follows: 


Year 

Deaths  in 
Custody 

Deaths  in 
Construction 

Deaths  in 
Mining 

1988 

16 

32 

20 

1989 

27 

30 

13 

1990 

32 

36 

6 

1991 

24 

23 

7 

1992 

30 

17 

7 

1993 

28 

2 

4 

1994 

28 

12 

3 

77 
78 
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See  Havard,  The  Detection  of  Secret  Homicide  (1960),  at  41,  94,  and  143-49. 

See,  for  example,  An  Act  respecting  Coroners,  R.S.O.  1877,  c.  79,  s.  3.  Interestingly, 
previous  statutes  had  included  "any  Lunatic  confined  in  any  Lunatic  Asylum".  See,  for 
example,  An  Act  to  amend  the  Law  respecting  the  office  of  Coroner,  1851,  13  &  14  Vict., 
c.  56  (Prov.  of  Can).  One  commentator  explained  this  provision  as  resulting  from  the 
"jealous  care  with  which  the  law  watches  over  the  safety  of  all  imprisoned,  [which]  renders 
it  proper  and  necessary  to  hold  inquests  upon  the  bodies  of  prisoners,  whether  they  die  a 
natural  death  or  not".  See  Magone  and  Frankish,  Boys  on  Coroners[\]  A  Practical  Treatise 
On  the  Office  and  Duties  of  Coroners  in  the  Provinces  of  Canada  and  the  North-  West 
Territories  and  Newfoundland  (5th  ed.,  1940),  at  17. 

The  obligation  to  conduct  inquests  into  mining  deaths  was  first  established  in  The  Mining 
Act,  R.S.O.  1927,  c.  45,  s.  160(1),  and  introduced  as  s.  9(4a)  into  The  Coroners  Act,  R.S.O. 
1970,  c.  87,  along  with  the  construction  death  provision,  by  S.O.  1978,  c.  38,  s.  3.  See, 
now,  the  Coroners  Act,  supra,  note  3,  s.  10(5). 
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Concern  has  occasionally  been  expressed  about  the  cost  and  value  of 
conducting  mandatory  inquests.  A  number  of  observations  concerning  this  issue 
might  usefully  be  made,  however,  on  the  basis  of  the  statistical  data.  First,  a 
significant  majority  of  inquests  in  the  mandatory  category  are  completed  in  two 
days  or  less,  and  most  of  these  inquests  are  completed  in  a  single  day.  For 
example,  a  survey  of  construction  inquests  for  the  years  1988-94  reveals  the 
following: 


Year 

Number  of 
Inquests 

Number  of 

Inquest 

Days 

Inquests 

Lasting  One 

Day 

Inquests 
Lasting  Two 
Days  or  Less 

1988 

32 

68 

26 

29 

1989 

30 

81 

14 

19 

1990 

31 

81 

17 

24 

1991 

22 

52 

13 

16 

1992 

16 

28 

10 

12 

1993 

2 

2 

2 

2 

1994 

12 

18 

8 

11 

Therefore,  with  a  total  of  145  construction  inquests,  ninety  of  them,  or 
62.1  percent,  were  completed  in  one  day  or  less.  One  hundred  and  thirteen  of 
the  inquests  occupied  less  than  a  total  of  136  days.  Five  of  the  longest 
construction  inquests  during  this  period  involved  deaths  relating  to  construction 
at  five  significant  buildings  in  downtown  Toronto.  This  data  suggests  that  a 
few  mandatory  inquests  extend  to  occupy  lengthy  periods  of  time,  while  most 
are  completed  relatively  swiftly.  An  examination  of  the  verdicts  from  inquests 

Q  1 

into  deaths  in  custody  produced  similar  results. 
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Two  inquests  were  held  into  deaths  at  the  Skydome,  lasting  9  and  22  days  respectively.  An 
18-day  inquest  related  to  a  death  at  the  Scotia  Plaza,  and  a  10-day  inquest  was  held  in 
respect  of  the  death  of  a  passerby  struck  by  a  piece  of  parapet  that  fell  from  the  Hospital 
for  Sick  Children.  The  fifth  inquest,  in  1991,  involved  a  fall  into  an  airshaft  at  BCE  Place. 

An  examination  of  the  verdicts  from  mandatory  inquests  into  deaths  in  custody,  for  the 
period  1990-94,  discloses  that,  of  the  136  inquests,  66  inquests,  or  48.5%.  were  completed 
in  1  day  or  less;  36  inquests,  or  26.5%,  were  completed  in  2-3  days;  and  17  inquests,  or 
12.5%,  were  completed  in  4-5  days.  With  respect  to  the  extended  inquests,  it  is  reasonable 
to  assume  that  the  circumstances  surrounding  the  deaths  warranted  the  time  involved. 
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(iii)      Discretionary  Inquests 

82 

Where  the  Coroners  Act  does  not  require  that  an  inquest  be  held — that 
is,  where  the  circumstances  do  not  fall  within  section  10(4)  or  (5)  — the 
decision  whether  an  inquest  ought  to  be  conducted  must  be  made  in  accordance 
with  section  20  of  the  Act,  which  provides  as  follows: 

20.  When  making  a  determination  whether  an  inquest  is  necessary  or 
unnecessary,  the  coroner  shall  have  regard  to  whether  the  holding  of  an  inquest 
would  serve  the  public  interest  and,  without  restricting  the  generality  of  the 
foregoing,  shall  consider, 

(a)  whether  the  matters  described  in  clauses  31(1  )(a)  to  (e)  are  known; 

(b)  the  desirability  of  the  public  being  fully  informed  of  the 
circumstances  of  the  death  through  an  inquest;  and 

(c)  the  likelihood  that  the  jury  on  an  inquest  might  make  useful 
recommendations  directed  to  the  avoidance  of  death  in  similar 
circumstances. 

Thus,  the  statutory  test  for  discretionary  inquests  focuses  on  the  question 
whether  the  holding  of  an  inquest  would  "serve  the  public  interest".  In  reaching 
this  decision,  the  coroner  must  take  into  account  three  factors:  (1)  whether  the 
traditional  questions,  concerning  the  identity  of  the  deceased  and  how,  when, 
where,  and  by  what  means  the  deceased  came  to  his  or  her  death,  have  been 
answered;  (2)  whether  it  is  desirable  that  the  public  be  fully  informed  of  the 
circumstances  of  the  death;  and  (3)  the  likelihood  that  a  jury  will  make  useful 
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recommendations  to  prevent  similar  deaths  in  the  future. 
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Supra,  note  3. 

Section  10(4)  and  (5)  of  the  Coroners  Act,  ibid.,  is  reproduced  supra,  this  ch.,  sec.  5(a)(ii). 

Section  20(a)  of  the  Coroners  Act,  supra,  note  3,  refers  to  "the  matters  described  in 
clauses  31(1  )(a)  to  (e)".  Section  31(1)  of  the  Act  is  reproduced  infra,  this  ch.,  sec.  5(b)(i). 

It  is  interesting  to  note  that,  to  some  extent,  these  factors  reflect  the  purposes  articulated  by 
the  Commission  in  the  1971  Coroners  Report,  supra,  note  1,  at  29,  reproduced  supra,  this 
ch.,  sec.  1(b). 
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In  most  cases,  inquests  are  not  called  for  the  purpose  of  answering  the 
traditional  questions.  However,  in  certain  circumstances,  it  might  be  necessary 
or  desirable  to  focus  public  attention  on  a  particular  social  problem,  specific 
risks  to  the  community,  or  dangers  to  an  identified  segment  of  the  community, 
in  order  to  encourage  corrective  or  educative  responses.  In  other  circumstances, 
the  public  investigation  might  disclose  neglect,  irresponsibility,  or 
mismanagement  in  the  performance  of  public  or  private  obligations.  Moreover, 
technical  questions  of  preventability  might  be  addressed  in  a  public  forum  by 
facilitating  the  expression  of  competing  views. 

The  following  data  indicates  several  of  the  general  categories  in  which 
inquests  have  been  conducted  at  the  discretion  of  a  coroner: 


Year 

Motor  Vehicle 
Accidents 

Drownings 

Police 
Involvements 

Hospital 
Deaths 

1988 

20 

10 

4 

14 

1989 

22 

7 

5 

4 

1990 

18 

6 

2 

15 

1991 

13 

3 

4 

3 

1992 

17 

7 

2 

4 

1993 

6 

1 

2 

6 

1994 

5 

5 

2 

7 
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In  modern  times,  given  contemporary  police,  pathological,  and  forensic  resources,  the 
traditional  questions  are  rarely  controversial.  However,  some  cases  do  arise.  See,  for 
example,  the  case  of  William  Neil,  who  was  believed  to  have  died  in  a  fatal  car  accident 
until  an  autopsy  revealed  that  he  had  been  killed  by  a  gun-shot  wound.  The  police  officer 
in  charge  of  the  investigation  stated:  "We  really  don't  know  what  happened ....  We  know 
he  was  shot  and  we  know  there  was  no  gun  in  the  vehicle":  Poitras,  "'Car  crash"  now 
murder",  in  The  Whig-Standard  (Kingston,  February  17,  1992)  1.  See,  also,  Fleischer  v 
B.C.  (Coroner)  (1990),  49  B.C.L.R.  (2d)  23  (S.C.)  (hereinafter  referred  to  as  "Fleischer  v 
Devlin"),  in  which  an  unsuccessful  attempt  was  made  to  quash  subpoenas  when  a  coroner 
called  an  inquest  to  compel  testimony  to  bring  forward  further  evidence  regarding  the 
circumstances  of  the  death  of  a  man  discovered  dead  on  the  side  of  the  road 
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Of  course,  these  general  categories  may  be  further  subdivided. 
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We  noted  above  that  section  20  of  the  Act  circumscribes  the  coroner's 
discretion  to  call  an  inquest,  but  directs  attention  to  factors  beyond  the 
traditional,  or  basic,  questions  concerning  the  death.  The  coroner  must  also 
consider  whether  conducting  an  inquest  will  serve  the  public  interest,  having 
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For  example,  inquests  into  deaths  arising  out  of  motor  vehicle  accidents  may  be  further 
divided  into  inquests  into  highway  deaths,  inquests  into  railway  deaths,  and  inquests  into 
school  bus  deaths,  as  follows: 


Year 

Highways 

Railways 

School  Buses 

Total 

1988 

20 

0 

0 

20 

1989 

17 

5 

0 

22 

1990 

15 

2 

1 

18 

1991 

11 

2 

0 

13 

1992 

13 

3 

1 

17 

1993 

6 

0 

0 

6 

1994 

3 

0 

2 

5 

Similarly,  inquests  into  deaths  arising  from  police  involvement  might  be  further  divided 
into  inquests  into  pursuit  deaths  and  inquests  into  shooting  deaths,  as  follows: 


Year 

Pursuits 

Shootings 

Total 

1988 

1 

3 

4 

1989 

3 

2 

5 

1990 

2 

0 

2 

1991 

1 

3 

4 

1992 

0 

2 

2 

1993 

0 

2 

2 

1994 

0 

2 

2 

In  1991,  the  province  established  a  Special  Investigations  Unit  headed  by  retired  Supreme 
Court  of  Ontario  Justice  John  Osier  to  investigate  "the  circumstances  of  serious  injuries 
and  deaths  that  may  have  resulted  from  criminal  offences  committed  by  police  officers": 
see  Police  Services  Act,  R.S.O.  1990,  c.  P.  15,  s.  113(5).  While  such  investigations  have 
necessitated  cooperation  between  coroners  and  the  Special  Investigations  Unit,  subject  to 
the  laying  of  criminal  charges,  inquests  may  still  result.  An  informal  protocol  gives  the 
Special  Investigations  Unit  initial  control  over  the  factual  investigation  while  autopsies 
and  other  forensic  inquiries  are  carried  out  by  the  usual  experts. 
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regard  to  "the  desirability  of  the  public  being  fully  informed  of  the 
circumstances  of  the  death  through  an  inquest",  and  "the  likelihood  that  the  jury 
on  an  inquest  might  make  useful  recommendations  directed  to  the  avoidance  of 
death  in  similar  circumstances".  In  addressing  these  issues,  both  the  experience 
and  the  specific  interests  of  the  investigating  coroner,  regional  coroner,  and 
Chief  Coroner  will  affect  the  ultimate  determination. 

In  order  to  understand  how  coroners  exercise  their  discretion  to  call 
inquests,  individual  files  were  examined  in  three  specific  categories  for  the  years 
1988-89.  These  categories  were:  (1)  deaths  in  relation  to  snowmobiling;  (2) 
deaths  of  persons  under  the  age  of  sixty-five  in  psychiatric  facilities;  and  (3) 
deaths  in  residences  for  the  developmentally  handicapped. 

The  number  of  inquests  held  in  these  categories  was  quite  small.  Only 
four  inquests  were  conducted  into  deaths  in  psychiatric  facilities,  and  only  two 

88 

inquests  were  conducted  into  snowmobiling  deaths.  The  experience  in  respect 
of  residences  for  the  developmentally  handicapped  was  skewed  anomalously  by 
the  inquests  into  the  deaths  at  Brantwood  Residential  Development  Centre  and 
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Christopher  Robin  Home  for  Children,  discussed  below.  After  examining  all 
of  the  files  in  these  categories,  it  appeared  that  some  special  fact,  or  other  factor, 
was  usually  evident  to  account  for  the  coroner's  decision  to  order  an  inquest, 
which  was  often  made  in  consultation  with  the  regional  coroner  or  Chief 
Coroner.  However,  other  cases  within  the  same  category  also  raised  unusual  or 
special  factors.  The  current  statutory  provision  permits  coroners  to  make  the 
determination  whether  to  conduct  a  discretionary  inquest  based  on  a  broad 
spectrum  of  factors.  Indeed,  it  has  been  suggested  that: 

It  is  difficult,  if  not  impossible,  to  detail  why  the  coroner  decides  to  hold  an 
inquest  in  one  case  and  not  in  another.  The  calling  of  the  inquest  is  certainly  a 
matter  of  discretion. 

The  wishes  of  the  family  can  be  relevant,  as  can  requests  for  action  by 
other  interested  groups  or  officials.     Other  factors,  for  example,  the  available 


88 

89 
90 

91 


A  relatively  large  number  of  snowmobiling  deaths  involved  alcohol  consumption  as  a 
contributing  factor.  Periodically,  inquests  are  conducted  in  an  effort  to  focus  public 
attention  on  this  particular  form  of  the  "drinking  and  driving"  problem. 

See  infra,  this  ch.,  sec.  5(a)(iv). 

Moskoff  and  Young,  "The  Roles  of  Coroner  and  Counsel  in  Coroner's  Court"  (1987-88). 
30Crim.  L.Q.  190,  at  202. 

Ibid.,  at  203-04. 
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resources  and  the  number  of  recent  inquests  into  similar  issues,  might  also  be 
pertinent. 

A  review  of  the  annual  statistical  reports  from  the  Chief  Coroner's  Office 
shows  a  dramatic  decrease  in  the  number  of  discretionary  inquests,  commencing 
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in  1991.  Commenting  on  this  change,  the  Chief  Coroner  stated: 

At  present,  most  of  the  1 50  inquests  per  year  are  selected  because  there  is  an 
obvious  need  for  the  public  to  understand  the  circumstances  and  there  are 
recommendations  that  will  protect  the  public  in  future.  This  decreased  number  of 
inquests  is  by  design.  The  office  of  the  Chief  Coroner  feels  that  it  is  a  better  use 
of  limited  resources  to  do  fewer  inquests  but  cover  topics  in  more  detail.  Such 
inquests  receive  more  coverage  and  seem  to  result  in  more  implementation  of 
recommendations. 

Aside  from  the  Chief  Coroner's  concern  to  reduce  the  number  of 
inquests,  other  policy  developments  have  probably  also  contributed  to  the 
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decrease.  Although  local  coroners  are  empowered  to  call  inquests,  they  are 
encouraged  to  consult  with  the  regional  coroner  before  doing  so.  This  permits 
broader  considerations  of  utility,  economy,  and  public  importance  to  be 
compared  with  strictly  local  concerns.  As  well,  the  development  of  the  Regional 
Coroner's  Review,  discussed  below,  has  probably  contributed  to  reducing  the 
number  of  inquests. 
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Young,  "An  Overview  of  the  Ontario  Coroners'  System",  in  Law  Society  of  Upper 
Canada,  Inside  Inquests  (1993)  A-l,  at  A-13. 

Sections  15(1)  and  19  of  the  Coroners  Act,  supra,  note  3,  provide  as  follows: 

15. — (1)  Where  a  coroner  is  informed  that  there  is  in  his  or  her  jurisdiction  the 
body  of  a  person  and  that  there  is  reason  to  believe  that  the  person  died  in  any  of  the 
circumstances  mentioned  in  section  10,  the  coroner  shall  issue  a  warrant  to  take 
possession  of  the  body  and  shall  view  the  body  and  make  such  further  investigation 
as  is  required  to  enable  the  coroner  to  determine  whether  or  not  an  inquest  is 
necessary. 

19.  Where  the  coroner  determines  that  an  inquest  is  necessary,  the  coroner  shall 
issue  his  or  her  warrant  for  an  inquest,  and  shall  forthwith  transmit  to  the  Chief 
Coroner,  and  a  copy  to  the  Crown  Attorney,  a  signed  statement  setting  forth  briefly 
the  result  of  the  investigation  and  the  grounds  upon  which  the  coroner  determined 
that  an  inquest  should  be  held. 

Infra,  this  ch.,  sec.  7(b). 

See  Young,  supra,  note  92,  at  A-l 5,  where  the  Chief  Coroner  suggests  that  a  regional 
coroner's  review  might  avoid  the  necessity  of  holding  an  inquest  in  situations  in  which  the 
family  desires  a  better  explanation  of  the  circumstances  surrounding  the  death,  or  in  which 
there  is  an  opportunity  for  some  specific  corrective  action  to  be  taken. 
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While  various  circumstances  relating  to  deaths  can  be  isolated 
statistically,  it  is  too  soon  to  deduce  any  clear  trends  in  decision-making.  It 
seems  that  there  are  incremental  reductions  in  most  areas,  resulting  in  a 
significant  decline  in  the  number  of  discretionary  inquests.  While  the  number  of 
mandatory  inquests  has  also  decreased,  this  cannot  be  attributed  to  any  policy 
change,  and  is  probably  due,  at  least  in  part,  to  the  decline  in  construction 
industry  activity  in  Ontario. 

As  we  noted  above,  while  the  statutory  power  to  order  an  inquest  is 
vested  in  each  coroner,  in  practice,  a  local  coroner  will  rarely  order  an  inquest 
without  consulting  with  the  regional  coroner.  Since  the  Act  makes  no  provision 
"for  review  and  reversal  of  a  decision  made  by  an  investigating  coroner  to  hold 
an  inquest",  once  a  coroner  has  made  a  decision  to  order  an  inquest,  the 
decision  cannot  be  reversed.  However,  where  the  investigating  coroner  has 
decided  not  to  conduct  an  inquest,  a  number  of  possibilities  exist. 

First,  the  Chief  Coroner  has  the  power,  under  section  25(1)  of  the  Act,  to 
direct  any  coroner  to  hold  an  inquest  in  respect  of  any  death.  Alternatively,  the 
Chief  Coroner  may  intervene  personally  to  hold  an  inquest.  Section  25(1) 
provides: 

25. — (1)  The  Chief  Coroner  may  direct  any  coroner  in  respect  of  any  death  to 
issue  a  warrant  to  take  possession  of  the  body,  conduct  an  investigation  or  hold 
an  inquest,  or  may  direct  any  other  coroner  to  do  so  or  may  intervene  to  act  as 
coroner  personally  for  any  one  or  more  of  such  purposes. 

Thus,  while  the  Chief  Coroner  has  the  power  to  order  an  inquest  if  one 
has  not  been  ordered  previously,  once  an  inquest  has  been  ordered  by  a  local 
coroner,  the  Chief  Coroner  can  intervene  only  by  transferring  authority  for  the 
inquest  to  another  coroner. 

The  Coroners  Act  also  confers  considerable  power  on  the  Minister  to 
direct  that  an  inquest  be  held.  Section  22  of  the  Act  provides: 


96 
97 


Granger,  Canadian  Coroner  Law  (1984),  at  197. 

See,  also,  s.  25(3)  of  the  Coroners  Act,  supra,  note  3,  as  en.  by  SO.  1994,  c.  27,  s.  136(3). 
which  provides: 

25. — (3)  If  the  Chief  Coroner  is  of  the  opinion  that  a  coroner  is  unable  to  continue 
presiding  over  an  inquest  for  any  reason,  the  Chief  Coroner  may  direct  another 
coroner  to  continue  the  inquest. 
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22.  Where  the  Minister  has  reason  to  believe  that  a  death  has  occurred  in 
Ontario  in  circumstances  that  warrant  the  holding  of  an  inquest,  the  Minister  may 
direct  any  coroner  to  hold  an  inquest  and  the  coroner  shall  hold  the  inquest  into 
the  death  in  accordance  with  this  Act,  whether  or  not  he  or  she  or  any  other 
coroner  has  viewed  the  body,  made  an  investigation,  held  an  inquest,  determined 
an  inquest  was  unnecessary  or  done  any  other  act  in  connection  with  the  death. 

Finally,  the  Act  contains  a  relatively  informal  procedure  permitting  the 

no 

families  of  deceased  persons  to  question  a  decision  not  to  conduct  an  inquest. 
Where  a  coroner  determines  that  an  inquest  is  unnecessary,  the  spouse,  parent, 
child,  brother,  sister,  or  personal  representative  of  the  deceased  may  request  the 
coroner  to  hold  an  inquest.  Where  the  final  decision  of  the  coroner  is  to  not  hold 
an  inquest,  the  person  making  the  request  may  ask  the  Chief  Coroner  to  review 
the  decision.  The  decision  of  the  Chief  Coroner  is  final,  subject  to  the  possibility 
of  an  inquest  being  ordered  by  the  Minister,  as  discussed  above. 


(iv)      Multiple  Inquests  and  Common  Cause 
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Pursuant  to  section  25(2)  of  the  Coroners  Act,  the  Chief  Coroner  may 
direct  that  a  single  inquest  be  conducted  into  a  series  of  deaths  that  appear  to  be 
attributable  to  a  common  cause.  Section  25(2)  provides  as  follows: 

25. — (2)xWhere  two  or  more  deaths  appear  to  have  occurred  in  the  same  event 
or  from  a  common  cause,  the  Chief  Coroner  may  direct  that  one  inquest  be  held 
into  all  of  the  deaths. 
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Section  26  of  the  Coroners  Act,  ibid.,  provides  as  follows: 

26. — (1)  Where  the  coroner  determines  that  an  inquest  is  unnecessary,  the  spouse, 
parent,  child,  brother,  sister  or  personal  representative  of  the  deceased  person  may 
request  the  coroner  in  writing  to  hold  an  inquest,  and  the  coroner  shall  give  the 
person  requesting  the  inquest  an  opportunity  to  state  his  or  her  reasons,  either 
personally,  by  the  person's  agent  or  in  writing,  and  the  coroner  shall  advise  the 
person  in  writing  within  sixty  days  of  the  receipt  of  the  request  of  the  coroner's  final 
decision  and  where  the  decision  is  to  not  hold  an  inquest  shall  deliver  the  reasons 
therefor  in  writing. 

(2)  Where  the  final  decision  of  a  coroner  under  subsection  (1)  is  to  not  hold  an 
inquest,  the  person  making  the  request  may,  within  twenty  days  after  the  receipt  of 
the  decision  of  the  coroner,  request  the  Chief  Coroner  to  review  the  decision  and  the 
Chief  Coroner  shall  review  the  decision  of  the  coroner  after  giving  the  person 
requesting  the  inquest  an  opportunity  to  state  his  or  her  reasons  either  personally,  by 
the  person's  agent  or  in  writing. 


(3)  Subject  to  section  22,  the  decision  of  the  Chief  Coroner  is  final. 
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Ibid. 
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By  their  very  nature,  these  "common  cause"  or  "cluster  death"  inquests 
are  inherently  complex,  and  have  a  tendency  to  generate  litigation.  Numerous 
parties,  substantial  documentation,  and  various  external  experts  are  often 
involved. 

The  ability  to  conduct  inquests  into  multiple  deaths  has  been  used 
recently  by  the  Chief  Coroner's  office  to  organize  inquests  into  a  series  of 
deaths  in  centres  for  the  developmentally  handicapped     and  a  series  of  suicides 
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at  the  Prison  for  Women  in  Kingston. 

The  coroner's  role  in  the  inquests  forming  the  basis  of  the  litigation  in 
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People  First  of  Ontario  v.  Porter  arose  in  somewhat  unusual  circumstances. 
In  November  1990,  the  provincial  Auditor  General  released  his  annual  report, 
which  expressed  concern  about  the  number  of  deaths  at  Brantwood  Residential 
Development  Centre.  As  a  result,  the  Chief  Coroner  ordered  a  review  of  recent 
deaths  at  Brantwood  and  similar  institutions,  including  Christopher  Robin  Home 
for  Children.  A  team  of  three  medical  experts  was  organized  to  review  the  files 
of  thirty  deaths  at  Christopher  Robin  and  seventeen  deaths  at  Brantwood. 
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For  example,  the  inquest  into  the  deaths  of  Marie  Ledouxe,  Careen  Daigneault,  and  Lorna 
Jones,  dealing  with  suicides  of  native  women  at  the  Prison  for  Women,  Kingston,  Ontario, 
commenced  in  the  spring  of  1991  and  ended  in  December  1991.  A  special  team  of  experts 
was  arranged  by  the  coroner  to  evaluate  the  situation  at  the  penitentiary.  The  experts  were 
Dr.  Clare  Brant,  a  psychiatrist,  Dr.  Marlene  Brant  Castellano,  a  professor  of  native  studies, 
and  Dr.  Ed  Connor,  a  psychologist.  All  of  the  experts  were  First  Nations  people.  See 
Verdict  of  Coroner's  Jury  into  the  deaths  of  Marie  Ledouxe,  Careen  Daigneault,  and  Lorna 
Jones  (Ont.,  December  17,  1991)  (subsequent  references  are  to  "Ledouxe,  Daigneault,  and 
Jones  inquest"). 

Inquests  were  conducted  into  15  deaths  at  Christopher  Robin  Home  for  Children  and 
4  deaths  at  Brantwood  Residential  Development  Centre.  See,  respectively,  Verdict  of 
Coroner's  Jury  into  the  Deaths  of  Danielle  Alessio  et  at.  (Ont.,  April  16,  1992)  (subsequent 
references  are  to  "Christopher  Robin  inquest")  and  Verdict  of  Coroner's  Jury  into  the 
Deaths  of  Carl  Longboat,  Keith  Rogers,  Michael  Smith,  and  Mark  Wilson  (Ont., 
November  15,  1991)  (subsequent  references  are  to  "Brantwood  inquest").  These  inquests 
formed  the  basis  of  the  litigation  in  People  First  of  Ontario  v.  Porter,  Regional  Coroner 
Niagara  (1991),  5  OR.  (3d)  609,  85  D.L.R.  (4th)  174  (Div.  Ct.)  (subsequent  references  are 
to  5  O.R.  (3d)),  rev'd  infra,  note  229  (hereinafter  referred  to  as  "People  First  of  Ontario  v. 
Porter'). 

Ledouxe,  Daigneault,  and  Jones  inquest,  supra,  note  100.  See,  also,  Peirol,  'Inquest  to 
probe  why  native  inmates  killed  themselves",  in  The  Whig-Standard  (Kingston,  March  28, 
1991)25. 

Supra,  note  101. 
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Subsequently,  the  Chief  Coroner  ordered  an  inquest  into  four  deaths  at 
Brantwood  and  fifteen  deaths  at  Christopher  Robin.  At  both  inquests,  standing 
was  granted  to  the  parents  of  the  deceased  children,  the  institution,  the  doctors 
in  charge  of  providing  treatment,  and  certain  public  interest  groups,  like  People 
First  of  Ontario  and  the  Ontario  Association  for  Community  Living.  Both 
inquests  were  adjourned,  however,  pending  the  determination  of  litigation 
resulting  from  certain  rulings  made  by  the  respective  coroners. 

The  judicial  review  applications,  which  were  argued  together  in  the 


Divisional  Court,  raised  the  following  issues  for  determination: 
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1.  Did  the  chief  coroner  err  jurisdictionally  in  selecting  four  deaths  out  of  17 
for  the  Brantwood  inquest? 

2.  Did  the  chief  coroner  err  jurisdictionally  in  directing  a  single  inquest  into 
the  Christopher  Robin  deaths  on  the  basis  that  the  deaths  appeared  to  occur 
from  a  common  cause? 

In  a  lengthy  decision,  a  unanimous  Divisional  Court  dismissed  the 
challenges  on  the  above-noted  grounds,  dealing  with  the  Chief  Coroner's 
exercise  of  authority  under  section  25(2)  of  the  Act.  With  respect  to  the 
challenge  by  People  First  that  the  Chief  Coroner  had  erred  in  selecting  four  of 
the  seventeen  deaths  for  the  Brantwood  inquest,  the  Court  held  that  there  was 
nothing  to  suggest  that  the  Chief  Coroner  had  exercised  his  discretion 
"improperly,  unfairly,  or  unreasonably".  Accordingly,  the  Court  dismissed  the 
application  to  expand  the  scope  of  the  Brantwood  inquest  to  include  all 
seventeen  deaths.  It  did  so,  however,  "without  deciding  whether  or  not  judicial 
review  lies  against  such  a  decision  or  whether  the  applicants  have  standing  to 
challenge  such  a  decision". 

With  respect  to  the  doctors'  claim  that  the  Chief  Coroner  had  erred  in 
combining  the  inquests  in  the  Christopher  Robin  inquest,  the  Court  observed  as 
follows: 
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Ibid.,  at  615.  A  number  of  other  issues,  involving  standing  and  rights  of  participation,  were 
also  raised.  These  issues  are  discussed  infra,  this  ch.,  sec.  5(b)(iii)a(3)  and  5(b)(iii)c. 

People  First  of  Ontario  v.  Porter,  supra,  note  101,  at  617. 

Ibid. 

Ibid. 
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There  was  a  basis  in  the  medical  review  report  commissioned  by  the  chief  coroner 
to  consider  a  number  of  common  factors:  common  underlying  disabilities  in  that 
all  of  the  children  were  cared  for  in  the  same  residential  institution  by  common 
medical  and  other  caregivers;  they  were  all  profoundly  handicapped;  they  were 
susceptible  to  respiratory  difficulties  and  infections  and  required  constant  care; 
common  condition  of  medical  fragility;  common  primary  causes  of  death  in  that 
all  of  the  children  died  of  some  form  of  respiratory  ailment,  usually  pneumonia; 
the  use  of  morphine;  the  non-resuscitation  of  children  in  respiratory  arrest;  and  a 
number  of  other  common  factors. 

The  Court  held  that  the  Chief  Coroner's  obligation  was  not  to  determine 
whether  there  was  a  common  cause  of  death,  but  rather  whether  there  was  "an 
appearance  of  common  cause".  The  Court  concluded  that  there  was  in  this 
case  "some  rational  basis  for  an  appearance  of  common  cause"  and, 
accordingly,  upheld  the  Chief  Coroner's  decision.  The  Court  also  commented, 
albeit  in  obiter,  that  "[t]here  is  a  serious  question  whether  judicial  review  can 
ever  lie  against  a  decision  of  the  chief  coroner  under  s.  25(2)".  This 
suggestion  would  be  correct  only  if  the  Chief  Coroner's  role  in  this  regard  was 
characterized  as  essentially  executive  or  ministerial.  While  such  an  observation 
might  be  consistent  with  the  skeletal  manner  in  which  the  Act  deals  with  this 
part  of  the  process,  it  would  appear  not  to  be  consistent  with  other  aspects  of  the 
Chief  Coroner's  role,  which  involve  the  exercise  of  delegated  statutory  authority 
within  a  defined  jurisdiction. 

At  approximately  the  same  time  as  the  Chief  Coroner  ordered  the 
inquests  into  the  deaths  at  Brantwood  Residential  Development  Centre  and 
Christopher  Robin  Home  for  Children,  he  also  ordered  a  combined  inquest  into 
a  number  of  suicides  by  native  women  at  the  Prison  for  Women.  Pursuant  to 
section  10(4)  of  the  Act,  an  inquest  was  mandatory  in  respect  of  each  of  these 
deaths,  since  they  occurred  while  the  deceased  were  in  custody.  Ordinarily, 
however,  they  would  have  been  conducted  separately.  In  this  situation,  the  Chief 
Coroner  was  persuaded  that  the  deaths  appeared  to  have  occurred  from  a 
"common  cause",  and  ordered  a  combined  inquest  into  three  deaths.  A  team  of 
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Ibid.,  at  618. 
Ibid.,  at  617. 
Ibid.,  at  618. 
Section  10(4)  of  the  Coroners  Act,  supra,  note  3.  is  reproduced  supra,  this  ch.,  sec   S(a)(ii). 
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experts  was  retained  by  the  Coroner  to  provide  factual  and  opinion  evidence  on 
potential  systemic  problems  in  relation  to  the  confinement  of  native  women  in 

112 

that  institution.  After  the  inquest  began,  the  Chief  Coroner  was  required  to 
attend  at  the  inquest  in  order  to  deal  with  a  unique  application.  It  was  argued 
that  the  inquest  into  one  of  the  deaths  should  be  severed  from  the  other  two,  on 
the  ground  that  the  common  cause  element  was  being  put  in  issue  by  the 
presiding  coroner.  Concluding  that  the  statute  empowered  only  the  Chief 
Coroner  to  make  that  decision,  he  travelled  to  Kingston  and  dismissed  the 
application,  questioning  whether  the  power  to  sever  in  fact  existed. 

(b)      Conduct  of  the  Inquest 

(i)        General  Characteristics  of  the  Inquest 
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In  the  1971  Coroners  Report,      the  Commission  recommended  that  the 

she 
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common  law  related  to  coroners  should  be  abolished.       In  its  place,  the 


Commission  proposed  the  following: 

[T]he  coroner's  inquest  should  become  a  provincial  form  of  public  inquiry  into 
deaths,  governed  by  procedural  rules  prescribed  by  the  Provincial  Legislature. 
The  inquest  in  its  new  form  will  have  the  object  of  ascertaining  facts  and,  where 
appropriate,  making  recommendations  for  the  purposes  of  informing  the  public  of 
the  circumstances  of  the  death  and  preventing  or  reducing  the  incidence  of  similar 
future  fatalities.  The  new  Coroners  Act  and  the  general  law  relating  to  provincial 
public  inquiries,  rather  than  the  common  law  relating  to  coroners,  will  serve  to 
provide  the  legal  and  conceptual  basis  for  coroners'  inquests. 
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See  Ledouxe,  Daigneault,  and  Jones  inquest,  supra,  note  100.  The  presiding  coroner 
granted  standing  to  the  Native  Women's  Association  of  Canada.  However,  prior  to  the 
completion  of  the  evidence,  the  lawyers  withdrew  from  participation,  "citing  racism  and 
procedural  flaws":  see  Peirol,  "Native  women  walk  out  of  P4W  coroner's  inquest",  in 
The  Whig-Standard  (Kingston,  December  14,  1991)  4.  Nevertheless,  the  jury's 
recommendations  were  sensitive  to  the  special  needs  of  incarcerated  native  women  as  a 
distinct  group. 

Supra,  note  1. 

Ibid,  at  34-36. 

Ibid,  at  87. 
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In  accordance  with  these  recommendations,  the  common  law  basis  of 
coroners'  inquests  was  abolished  by  section  2(1)  of  the  Coroners  Act.     '  The 
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effect  of  this  section  was  considered  in  Re  Beckon: 

The  legal  basis  of  a  coroner's  inquest  is  in  the  Coroners  Act  and  it  has  no 
other  basis.  The  common  law  component  of  coroner's  proceedings  has  been 
abolished:  Coroners  Act,  s.  2(1).  Having  regard  to  its  legislative  history,  it  is  not 
reasonable  to  interpret  the  Act  as  conferring  any  more  powers  respecting  inquests 
than  those  prescribed  by  it. 

While  the  Coroners  Act  thus  constitutes  the  entire  foundation  of  the 
present  coroner  system,  it  is  essentially  silent  with  respect  to  the  general  nature 
of  the  inquest  and  the  role  of  the  coroner.  The  Divisional  Court,  however,  has 
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recently  described  the  general  nature  of  an  inquest  in  the  following  terms: 

It  must... be  appreciated  that  an  inquest  is  essentially  an  inquisitorial 
investigation,  lacking  a  lis  between  the  parties  and  not  affecting  anyone's  rights. 
It  was  the  absence  of  a  lis  between  parties  and  the  fact  that  rights  are  not 
determined  at  an  inquest  which  caused  Wells  J.  in  Wolfe  v.  Robinson... to 
conclude  no  one  had  a  right  to  participate  or  to  standing.  However,  upon  the 
revision  of  the  Coroners  Act  following  recommendations  by  the  Royal 
Commission  Inquiry  into  Civil  Rights... and  by  the  Ontario  Law  Reform 
Commission  in  its  Report  on  the  Coroner  System  in  Ontario... a.  right  to  standing 
was  enshrined  in  the  Act  in  the  terms  now  set  out  in  s.  41.... 

Nevertheless,  the  inquisitorial  nature  of  an  inquest  and  its  recommendatory 
role  were  left  unchanged.  Thus,  a  coroner  arrives  at  an  inquest  with  a  great  deal 
of  prior  knowledge  about  the  subject  matter  to  be  inquired  into  as  a  result  of  his 
or  her  earlier  investigation.  It  is  also  the  coroner,  with  the  assistance  of  a  Crown 
attorney,  who  supervises  the  inquest  or  inquisition. 
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Supra,  note  3.  Section  2(1)  provides  as  follows: 

2. — (1)  In  so  far  as  it  is  within  the  jurisdiction  of  the  Legislature,  the  common  law 
as  it  relates  to  the  functions,  powers  and  duties  of  coroners  within  Ontario  is  repealed. 

(1992),  9  OR.  (3d)  256,  at  272,  93  D.L.R.  (4th)  161,  at  177  (C.A.)  (subsequent  references 
are  to  9  OR.  (3d)). 

Black  Action  Defence  Committee  v.  Iluxter,  Coroner  (1992),   II   OR.  (3d)  641.  at  669. 
16  Admin.  L.R.  (2d)  88  ,  at  1  19  (Div.  Ct.)  (subsequent  references  are  to  1  1  OR.  (3d)). 
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The  Divisional  Court  has  also  discussed  the  authority  of  the  coroner  to 


control  the  inquest  process 
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It  is  the  coroner's  task  to  ensure  that  the  relevant  and  necessary  evidence 
comes  out  for  public  scrutiny.  There  is  in  every  investigation  a  balance  between 
examining  everything  that  might  be  relevant  and  concentrating  on  the  really 
important  issues.  It  is  an  impossible  task  to  satisfy  everyone  and  the  standard  of 
public  confidence  must  be  that  of  scrutiny  by  a  fair-minded  and  dispassionate 
member  of  the  public  alive  to  the  need  to  get  on  with  the  task  of  assembling  and 
presenting  the  essential  evidence  for  the  consideration  of  the  jury. 


The  question  here  is  not  whether  or  not  the  essential  evidence  will  emerge; 
the  question  is  whether  it  will  emerge  in  an  orderly,  organized  and  coherent 
fashion  under  the  direction  of  the  coroner  and  his  counsel,  or  whether  it  will 
emerge  at  the  time  and  in  the  order  thought  appropriate  by  the  interveners.  The 
complaint  of  the  interveners  here  does  not  really  go  to  whether  the  evidence  will 
come  out;  it  goes  to  how  it  will  come  out  and  by  which  counsel  and  at  what  stage 
of  the  inquest....  In  any  investigative  forum  in  which  evidence  must  come  forth 
there  must  be  someone  in  control  of  the  overall  process  and  it  must  come  forward 
in  a  coherent  and  efficient  manner.  The  question  here  is  whether  the  orderly 
unfolding  of  all  the  essential  evidence  will  be  controlled  by  the  coroner  and  his 
counsel  or  by  the  interveners. 

It  is  obviously  for  the  coroner,  not  for  the  interveners  or  this  court,  to  control 
the  process  in  such  a  way  that  the  relevant  and  necessary  evidence  emerges  fully 
and  coherently  into  the  public  view. 

While  the  Coroners  Act  does  not  address  many  of  the  issues  related  to  the 
conduct  of  inquests,  it  does  include  a  number  of  relevant  provisions.  It  provides, 
for  example,  that,  except  in  limited  circumstances,  an  inquest  "shall  be  held  with 

1 20 

a  jury  composed  of  five  persons".       The  coroner's  constable  is  required  to 
select  the  names  of  five  persons  "who  in  his  or  her  opinion  are  suitable  to  serve 
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People  First  of  Ontario  v.  Porter,  supra,  note  101,  at  644-45. 

Coroners  Act,  supra,  note  3,  s.  33(1).  The  role  of  the  jury  is  discussed  infra,  this  ch. 
sec.  5(b)(v). 
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as  jurors  at  an  inquest"      from  a  list  provided  by  the  sheriff,  "taken  from  the 

122 

jury  roll  prepared  under  the  Juries  Acf\      The  Act  also  contains  provisions 
dealing   with   the   eligibility   of  jurors,       excusing  jurors   from    service, 
excluding  jurors  with  an  interest  in  the  inquest,      continuing  an  inquest  with  a 
reduced  jury,      and  questions  to  witnesses  by  the  jury. 
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Coroners  Act,  supra,  note  3,  s.  33(2). 

Ibid.,  s.  34(2). 

Section  34(3)  and  (4)  of  the  Coroners  Act,  ibid.,  provides  as  follows: 

34. — (3)  No  person  who  is  ineligible  to  serve  as  a  juror  under  the  Juries  Act  shall 
be  summoned  to  serve  or  shall  serve  as  a  juror  at  an  inquest. 

(4)  An  officer,  employee  or  inmate  of  a  hospital  or  an  institution  referred  to  in 
subsection  10(2)  or  (3)  shall  not  serve  as  a  juror  at  an  inquest  upon  the  death  of  a 
person  who  died  therein. 

Section  34(5)  and  (7)  of  the  Coroners  Act,  ibid.,  provides  as  follows: 

34. — (5)  The  coroner  may  excuse  any  person  on  the  list  from  being  summoned  or 
from  serving  as  a  juror  on  the  grounds  of  illness  or  hardship. 


(7)  Where  in  the  course  of  an  inquest  the  coroner  is  satisfied  that  a  juror  should 
not,  because  of  illness  or  other  reasonable  cause,  continue  to  act,  the  coroner  may 
discharge  the  juror. 

Section  34(6)  of  the  Coroners  Act,  ibid.,  provides  as  follows: 

34. — (6)  The  coroner  presiding  at  an  inquest  may  exclude  a  person  from  being 
sworn  as  a  juror  where  the  coroner  believes  there  is  a  likelihood  that  the  person, 
because  of  interest  or  bias,  would  be  unable  to  render  a  verdict  in  accordance  with  the 
evidence. 

See,  also,  Regulation  under  the  Coroners  Act,  R.R.O.    1990,  Reg.    180,  s.  2,  which 
prescribes  the  grounds  for  disqualifying  a  juror  on  the  basis  of  interest  or  bias. 

Section  34(8)  of  the  Coroners  Act,  supra,  note  3,  provides  as  follows: 

34. — (8)  Where  in  the  course  of  an  inquest  a  member  of  the  jury  dies  or  becomes 
incapacitated  from  any  cause  or  is  excluded  or  discharged  by  the  coroner  under 
subsection  (6)  or  (7)  or  is  found  to  be  ineligible  to  serve,  the  jury  shall,  unless  the 
coroner  otherwise  directs  and  if  the  number  of  jurors  is  not  reduced  below  three,  be 
deemed  to  remain  properly  constituted  for  all  purposes  of  the  inquest 

Section  37(2)  of  the  Coroners  Act,  ibid.,  provides  that  "|t|he  jurors  are  entitled  to  ask 
relevant  questions  of  each  witness". 
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The  Act  further  provides  that,  in  most  cases,  an  inquest  must  be  open  to 
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the  public.      Moreover,  the  Crown  Attorney,  or  a  person  designated  by  him  or 

1 29 

her,  is  required  to  attend  the  inquest  and  act  as  counsel  to  the  coroner. 
Coroner's  counsel  "provides  legal  advice  to  the  coroner  upon  such  issues  as  the 
entitlement  to  standing,  evidence  and  the  proper  scope  of  cross- 
examination...  [and]  assists  the  Coroner  in  compiling  a  witness  list,  dealing  with 
counsel  and,  of  course,  in  eliciting  the  evidence".  The  central  role  of 
coroner's  counsel,  however,  as  articulated  by  the  Divisional  Court,  is  to  serve 
the  public  interest: 

Public  interest  advocates  have  a  special  role  in  many  inquests.  But  in  every 
inquest  the  primary  advocate  for  the  overall  public  interest  is  the  Crown  Attorney 
who  acts  as  counsel  for  the  coroner.  The  history  and  traditions  of  that  office  in 
this  province  provide  a  degree  of  reassurance  that  the  Crown  Attorney  will  act  as 
an  independent  and  responsible  advocate  for  the  public  interest. 


The  great  value  in  the  separate  perspective  of  the  public  interest  interveners 
does  not  warrant  any  usurpation  of  the  role  of  the  Crown  Attorney  as  the  overall 
advocate  for  the  public  interest  in  the  role  of  counsel  to  the  coroner.  It  is  for  the 
coroner's  counsel  to  ensure  that  all  the  evidence  essential  to  an  understanding  of 
the  deaths  is  brought  forward,  and  the  coroner  has  an  overall  supervising 
responsibility  to  see  this  function  is  fully  and  openly  performed. 

The  Act  gives  the  coroner  the  power  to  issue  a  summons  to  a  witness, 
both  to  attend  the  inquest  and  give  evidence,  and  to  produce  documents  or 
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Section  32  of  the  Coroners  Act,  ibid.,  provides  as  follows: 

32.  An  inquest  shall  be  open  to  the  public  except  where  the  coroner  is  of  the 
opinion  that  national  security  might  be  endangered  or  where  a  person  is  charged  with 
an  indictable  offence  under  the  Criminal  Code  (Canada)  in  which  cases  the  coroner 
may  hold  the  hearing  concerning  any  such  matters  in  the  absence  of  the  public. 

Section  30(1)  of  the  Coroners  Act,  ibid.,  provides  as  follows: 

30. — (1)  Every  coroner  before  holding  an  inquest  shall  notify  the  Crown  Attorney 
of  the  time  and  place  at  which  it  is  to  be  held  and  the  Crown  Attorney  or  a  barrister 
and  solicitor  or  any  other  person  designated  by  him  or  her  shall  attend  the  inquest  and 
shall  act  as  counsel  to  the  coroner  at  the  inquest. 

Kingston,  "Inside  Inquests:  Conduct  of  a  Coroner's  Inquests",  in  Law  Society  of  Upper 
Canada,  Inside  Inquests  (1993)  C-l,  at  C-10. 

People  First  of  Ontario  v.  Porter,  supra,  note  101,  at  620. 
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things,  "relevant  to  the  subject-matter  of  the  inquest  and  admissible".      As  we 

i  33 
discuss  below,      however,  witnesses  are  protected  from  self-incrimination  to 

the  extent  that  "no  answer  given  by  a  witness  at  an  inquest  shall  be  used  or  be 

receivable  in  evidence  against  the  witness  in  any  trial  or  other  proceedings 

against  him  or  her  thereafter  taking  place,  other  than  a  prosecution  for  perjury  in 

giving  such  evidence".      Moreover,  a  witness  is  entitled  to  be  represented  by 

counsel  or  an  agent,  who  may  advise  the  witness  as  to  his  or  her  rights,  but 

"may  take  no  other  part  in  the  inquest  without  leave  of  the  coroner". 

Other  than  the  statutory  provisions  discussed  above,  the  conduct  of  an 
inquest  is  not  addressed  by  the  Act.  It  is  influenced,  however,  by  three 
additional  provisions.  The  first,  contained  in  section  31(1)  of  the  Act,  sets  out 
the  purposes  of  a  coroner's  inquest,  in  the  following  terms: 

31. — (1)  Where  an  inquest  is  held,  it  shall  inquire  into  the  circumstances  of 
the  death  and  determine, 

(a)  who  the  deceased  was; 

(b)  how  the  deceased  came  to  his  or  her  death; 

(c)  when  the  deceased  came  to  his  or  her  death; 

(d)  where  the  deceased  came  to  his  or  her  death; 

(e)  by  what  means  the  deceased  came  to  his  or  her  death. 

It  is  easy  to  appreciate  how  the  narrow  focus  of  section  31(1)  has 
influenced  the  scope  of  inquiry.  In  the  1971  Coroners  Report,  for  example, 
the  Commission  considered  the  appropriate  extent  of  the  right  to  call,  examine, 
and  cross-examine  witnesses,  and  concluded  that  "[t]he  evidence  sought  must 
have  probative  value  in  relation  to  the  questions  that  the  inquest  jury  must 
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answer  . 


132 
133 
134 
135 
136 
137 


Coroners  Act,  supra,  note  3,  s.  40(1),  reproduced  infra,  this  ch.,  sec.  6(c). 

Infra,  this  ch.,  sec.  6(c). 

Coroners  Act,  supra,  note  3,  s.  42(1). 

Ibid.,  s.  43(1). 

Supra,  note  1 . 

Ibid.,  at  93  (emphasis  added). 
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For  many  years,  section  31(1)  also  narrowed  the  interpretation  of  the 
standing  provision.  Section  41(1)  of  the  Act  implements  the 
recommendation  made  in  both  the  McRuer  Report,  and  the  1971  Coroners 
Report,  that  standing  be  granted  to  "persons  who,  in  the  opinion  of  the 
presiding  officer,  are  substantially  and  directly  interested"  in  the  inquest.  As  we 
discuss  below,      it  has  been  suggested  that  section  41(1)  has  unduly  restricted 


the  scope  of  inquiry  by  coroners  at  inquests 


143 


The  third  provision  that  influences  the  conduct  of  an  inquest  is  contained 
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in  section  44(1)  of  the  Act,      which  sets  out  the  evidence  that  is  admissible  at 
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an  inquest.  It  implements  the  recommendation  made  in  the  1971  Coroners 
Report  that  the  coroner  should  be  able  to  "admit  any  evidence  which  he 
considers  meets  such  standards  of  proof  as  are  commonly  relied  on  by 
reasonably  prudent  men  in  the  conduct  of  their  own  affairs".  However,  the 
section  also  provides  that,  to  be  admissible,  the  evidence  must  be  "relevant  to 
the  purposes  of  the  inquest". 

(ii)       Natural  Justice/Duty  of  Fairness 

The  rules  of  natural  justice  refer  to  the  procedural  safeguards  that  must  be 
followed  if  the  exercise  of  a  statutory  power  of  decision  is  to  be  considered  fair, 
and  therefore  valid.  As  was  noted  by  the  Commission  in  the  1971  Coroners 
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See,  generally,  Manson,  "Standing  in  the  Public  Interest  at  Coroner's  Inquests  in  Ontario" 
(1988),  20  Ottawa  L.Rev.  637,  at  648-54.  Standing  is  discussed  infra,  this  ch., 
sec.  5(b)(iii). 

Section  41  of  the  Coroners  Act,  supra,  note  3,  is  reproduced  infra,  this  ch.,  sec.  5(b)(iii)a. 

Supra,  note  6,  at  497. 

Supra,  note  1,  at  89. 

Infra,  this  ch.,  sec.  5(b)(iii)a. 

Stanford  v.  Regional  Coroner  Eastern  Ont.  (1989),  38  Admin.  L.R.  141,  at  155,  33  O.A.C. 
241,  at  249  (subsequent  references  are  to  38  Admin.  L.R.)  (hereinafter  referred  to  as 
"Stanford  v.  Harris").  See,  also,  Manson,  supra,  note  138. 

Section  44(1)  of  the  Coroners  Act,  supra,  note  3,  is  reproduced  infra,  this  ch.,  sec.  5(b)(iv). 

Evidence  at  inquests  is  discussed  infra,  this  ch.,  sec.  5(b)(iv). 

1971  Coroners  Report,  supra,  note  1,  at  99. 
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Report,147  "[t]he  right  to  be  heard  is  a  basic  component  of  the  concept  of  natural 
justice,  finding  its  expression  in  the  maxim  'audi  alteram  partem. '  It  is  closely 
related  to  the  questions  of  standing  and  notice".  The  Latin  maxim,  which  means 
"hear  the  other  side",  refers  generally  to  the  right  of  an  individual  to  know  the 
case  that  is  being  made  against  him,  and  the  right  to  respond  to  it. 

The  question  whether  a  decision-maker  must  adhere  to  the  rules  of 
natural  justice  in  the  exercise  of  a  statutory  power  has  traditionally  depended 
upon  the  classification  of  the  function  being  performed.  If  the  function  was 
classified  as  "judicial"  or  "quasi-judicial",  the  rules  of  natural  justice  would 
apply.  On  the  other  hand,  if  the  function  was  classified  as  "administrative",  the 
rules  of  natural  justice  would  not  apply,  and  no  procedural  safeguards  would  be 
required. 

In  1962,  the  Ontario  Court  of  Appeal  held  that  the  principle  of  audi 
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alteram  partem  had  no  applicability  at  a  coroner's  inquest  in  Ontario.  The 
Court  reached  this  conclusion  on  the  basis  that  there  was  neither  an  issue 
between  parties,  in  the  traditional  sense,  nor  an  adjudication  affecting  any 
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person  or  property.  Schroeder  J. A.,  speaking  for  the  Court,  stated  as 
follows: 

In  Canada  today  the  verdict  of  the  jury  at  a  coroner's  inquisition  does  not 
bind  any  person  whose  acts  or  omissions  may  be  involved  in  the  jury's  findings, 
and  it  is  not  an  adjudication  of  rights  affecting  either  person  or  property.  There 
are  not  'two  sides'  to  an  issue  before  the  coroner  in  the  sense  in  which  there  are 
two  or  more  parties  before  a  Judge  or  other  functionary  conducting  a  judicial 
proceeding,  or  a  hearing  in  the  nature  of  a  judicial  proceeding,  which  will  lead  to 
a  determination  of  questions  affecting  either  the  litigant's  person  or  his  purse.  I 
am  firmly  of  the  view,  therefore,  that  the  investigation  entered  upon  and 
conducted  by  a  coroner  is  not  a  hearing  of  such  a  character  as  to  make  applicable 
to  the  proceedings  the  maxim  audi  alteram  partem. 

While  this  judicial  attitude  towards  a  public  authority  with  investigative 
functions  may  have  been  prevalent  at  the  time — particularly  in  respect  of 
matters  of  procedure,  including  the  right  to  be  heard  and  the  right  to 
participate — more    modern    decisions    have    adopted    a    different    view.    In 
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ft/4,  at  91. 
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Wolfe  v.  Robinson,  supra,  note  14. 
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Ibid.,  at  136. 
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Ibid. 
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Nicholson  v.  Haldimand-Norfolk  Regional  Board  of  Commissioners  of  Police, l 
the  Supreme  Court  of  Canada  rejected  the  traditional  process  of  classification  as 
an  obstacle  to  judicial  review  on  procedural  grounds,  and  adopted  the  words  of 
Megarry  J.  "that  in  the  sphere  of  the  so-called  quasi-judicial  the  rules  of  natural 
justice  run,  and  that  in  the  administrative  or  executive  field  there  is  a  general 
duty  of  fairness". 

Subsequently,  in  Martineau  v.  Matsqui  Institution  Disciplinary  Board, 
Dickson  J.  expressed  concern  about  differentiating  between  the  traditional 
standard  of  natural  justice  and  the  recently  accepted  doctrine  of  procedural 
fairness,  and  offered  a  "spectrum"  analysis  of  procedural  obligations.  The 
extent  of  procedural  safeguards  will  increase  as  one  moves  along  the  spectrum 
from  the  ministerial  realm  to  the  kinds  of  processes  that  approach  the  judicial 
function.  In  determining  the  degree  of  process  that  the  standard  of  fairness 
requires  in  any  particular  circumstances,  the  courts  will  look  to  the  statutory 
structure,  the  nature  of  the  power,  and  the  interests  at  stake.  Dickson  J.  stated  as 
follows: 

A  purely  ministerial  decision,  on  broad  grounds  of  public  policy,  will  typically 
afford  the  individual  no  procedural  protection....  On  the  other  hand,  a  function 
that  approaches  the  judicial  end  of  the  spectrum  will  entail  substantial  procedural 
safeguards.  Between  the  judicial  decisions  and  those  which  are  discretionary  and 
policy-oriented  will  be  found  a  myriad  decision-making  processes  with  a  flexible 
gradation  of  procedural  fairness  through  the  administrative  spectrum. 


The  fact  that  a  decision-maker  does  not  have  a  duty  to  act  judicially,  with 
observance  of  formal  procedure  which  that  characterization  entails,  does  not 
mean  that  there  may  not  be  a  duty  to  act  fairly  which  involves  importing 
something  less  than  the  full  panoply  of  conventional  natural  justice  rules.  In 
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Supra,  note  36. 

Ibid.,  at  680,  quoting  from  Bates  v.  Lord  Hailsham  of  St.  Marylebone,  [1972]  1  W.L.R. 
1373,  at  1378,  [1972]  3  All  E.R.  1019,  at  1024  (Ch.D). 

Supra,  note  36. 

Ibid.,  at  410. 

Ibid. 
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general,  courts  ought  not  to  seek  to  distinguish  between  the  two  concepts,  for  the 
drawing  of  a  distinction  between  a  duty  to  act  fairly,  and  a  duty  to  act  in 
accordance  with  the  rules  of  natural  justice,  yields  an  unwieldy  conceptual 
framework. 


The  content  of  the  principles  of  natural  justice  and  fairness  in  application  to  the 
individual  cases  will  vary  according  to  the  circumstances  of  each  case. 

It  should  also  be  noted  that  section  3(2)(e)  of  the  Statutory  Powers 
Procedure  Act  exempts  coroners'  inquests  from  Part  I  of  that  Act,  which 
prescribes  minimum  rules  for  proceedings  of  certain  tribunals.  It  has  been  held, 
however,  that  fairness  is  required  even  where  the  procedural  requirements  of  the 
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Statutory  Powers  Procedure  Act  were  specifically  excluded  by  statute. 

At  the  same  time  that  the  Supreme  Court  of  Canada  was  extending  the 
protections  of  fairness  to  all  public  and  statutory  decision-makers,  including 
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those  exercising  investigative  functions,  Re  Evans  and  Milton  came  before  the 
Ontario  Court  of  Appeal.  The  Divisional  Court  had  dismissed  an  application 
for  judicial  review  brought  in  respect  of  an  inquest  into  the  death  of  a  young 
black  man,  allegedly  killed  by  an  officer  of  the  Metropolitan  Toronto  Police 
Force.  The  application  for  judicial  review  raised  the  manner  in  which  the  jury 
had  been  selected,  the  propriety  of  using  investigators  from  the  same  police 
force  and  a  local  Crown  Attorney  to  prepare  the  case,  and  allegations  of  bias  in 
respect  of  the  coroner.  The  majority  in  the  Divisional  Court  held  that  a  coroner's 
inquest  was  essentially  free  of  the  supervisory  jurisdiction  of  the  court.  In  a 
dissent,  however,  Reid  J.  noted  that,  since  the  decision  in  Wolfe  v.  Robinson, 
the  Coroners  Act     had  been  re-enacted  to  include  section  33  (now  section  41), 
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R.S.O.  1990,  c.  S.22. 

See,  for  example,  Re  Abel  and  Advisory  Review  Board  (1980),  31  OR.  (2d)  520, 
119  D.L.R.  (3d)  101  (C.A.). 

(1979),  24  OR.  (2d)  181.  at  219,  97  D.L.R.  (3d)  687,  at  725  (C.A.),  leave  to  appeal  to 
S.C.C.  refused  (1979),  24  OR.  (2d)  181«,  97  D.L.R.  (3d)  687k  (S.C.C.)  (subsequent 
references  are  to  24  OR.  (2d)). 

Re  Evans  and  Milton  (1979),  24  OR.  (2d)  181,  at  183,  97  D.L.R.  (3d)  687,  at  690  (Div. 
Ct.)  (subsequent  references  are  to  24  OR.  (2d)). 

Supra,  note  14. 

The  Coroners  Act,  1972,  supra,  note  2. 
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which  granted  the  right  to  standing.  As  a  result  of  this  amendment,  he 
concluded,  "proceedings  which  previously  bore  no  resemblance  to  those  of  the 
Courts  came  perforce  to  resemble  Court  proceedings... [T]he  function  of  the 
coroner's  inquest  in  Ontario  became  clearly  gwas/'-judicial".  Referring  to  the 
decision  in  Nicholson  v.  Haldimand-Norfolk  Regional  Board  of  Commissioners 
of  Police,  Reid  J.  added  that,  even  if  the  function  could  not  be  classified  as 
quasi-judicial,  an  obligation  of  fairness  existed.  He  concluded  that  there  was  a 
"disquieting  impression  of  unfairness  in  the  particular  circumstances  of  the 
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case  . 

On  appeal,  Dubin  J. A.,  as  he  then  was,  commenced  his  analysis  by 
observing  that  "proceedings  before  a  coroner's  inquest  are  not  entirely  immune 
from  the  supervisory  jurisdiction  of  a  superior  Court.  On  the  other  hand,  [not] 
every  step  taken  in  the  convening  of  the  inquest,  or  every  ruling  made  during  its 
preliminary  stages,  or  at  the  inquest  itself,  are  subject  to  review."  After 
examining  various  sections  of  the  new  Act,  he  concluded  that  "[a]part  entirely 
from  s.  33  of  the  Coroners  Act,  1972,  the  procedure  contemplated  has  the 
trappings  of  a  trial,  and  it  is  implicit  that  the  Legislature  intended  that  the 

1  ^R 

principles  of  natural  justice  govern".  Ultimately,  Mr.  Justice  Dubin  was  not 
persuaded  that  the  claim  of  a  reasonable  apprehension  of  bias  had  been 
established. 

In  dismissing  the  appeal,  Dubin  J. A.  was  concerned  to  point  out  that  the 
steps  taken  by  the  coroner  "were  in  complete  conformity  with  the  statute". 
This  concern  about  statutory  conformity  was  not  unusual.  In  the  exercise  of  their 
supervisory  jurisdiction,  the  courts  often  begin  with  a  consideration  of  the 
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Re  Evans  and  Milton,  supra,  note  1 59,  at  206. 

Supra,  note  36. 

Re  Evans  and  Milton,  supra,  note  1 59,  at  2 1 5. 

Ibid.,  at  218. 

Supra,  note  158. 

Ibid,  at  220. 

Ibid,  at  223. 

Shortly  after  this  judgment,  another  application  for  judicial  review  seeking  prohibition 
against  a  coroner  on  the  ground  of  reasonable  apprehension  of  bias  was  dismissed.  See  Re 
Reid  and  Wigle  (1980),  29  O.R.  (2d)  633,  1 14  D.L.R.  (3d)  669  (Div.  Ct.). 

Re  Evans  and  Milton,  supra,  note  1 58,  at  227. 
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statutory  structure.  Hence,  all  decisions  dealing  with  the  Coroners  Act  during 
the  past  twenty  years  must  be  understood,  not  in  an  abstract  conceptual  context 
of  investigations  into  deaths,  but  rather  as  emanations  of  a  particular  statutory 
structure  with  prescribed  powers  and  implicit  limits. 

(iii)      Standing 

a.  The  Statutory  Test 

(1)        Introduction 

As  we  noted  in  the  previous  section,  the  Ontario  Court  of  Appeal  held,  in 
1961,  that  the  principle  of  audi  alteram  partem  had  no  applicability  at  a 
coroner's  inquest  in  Ontario.  In  1968,  the  McRuer  Report  recommended 
that  there  should  be  "a  specific  statutory  right  in  persons  substantially  and 
directly  interested  in  the  inquest  to  appear  by  counsel,  to  call  witnesses  and 
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cross-examine  witnesses",  although  it  also  recommended  that  there  should  be 
a  discretion  to  limit  the  right  to  participate  where  it  is  being  exercised 
vexatiously  or  unreasonably. 

The  substantial  and  direct  interest  test  for  standing,  recommended  in  the 
McRuer  Report,  was  endorsed  by  the  Commission  in  the  1971  Coroners 
Report.  As  a  manifestation  of  "audi  alteram  partem",  the  Commission  also 
recommended  that  "any  person  with  standing  at  an  inquest  should  have  the  right 
to  call,  examine  and  cross-examine  witnesses,  subject  to  the  power  of  the 
presiding  officer  to  limit  these  rights  where,  in  his  opinion,  it  appears  that  they 
are  vexatiously  exercised  or  go  beyond  what  is  reasonably  necessary".  Also  in 
response  to  the  concern  that  this  opportunity  might  be  used  vexatiously  or 
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unnecessarily,  the  Commission  pointed  out,  as  we  noted  earlier,177  that  all 
evidence  "must  have  probative  value  in  relation  to  the  questions  that  the  inquest 

178 

jury  must  answer".  The  Commission  further  recommended  that  "every  person 
with  standing  at  an  inquest  should  have  the  right  to  appear  by  counsel  and  to 
exercise  through  his  counsel  the  right  to  call,  examine  and  cross-examine 
witnesses". 

A  statutory  right  to  standing,  embodying  the  above  recommendations, 

1 80  1 8 1 

was  included  in  the  1972  Act.  Section  41  of  the  current  Act,  which  appears 
in  essentially  similar  terms,  provides  as  follows: 

41. — (1)  On  the  application  of  any  person  before  or  during  an  inquest,  the 
coroner  shall  designate  the  person  as  a  person  with  standing  at  the  inquest  if  the 
coroner  finds  that  the  person  is  substantially  and  directly  interested  in  the  inquest. 

(2)  A  person  designated  as  a  person  with  standing  at  an  inquest  may, 

(a)  be  represented  by  counsel  or  an  agent; 

(b)  call  and  examine  witnesses  and  present  arguments  and  submissions; 

(c)  conduct  cross-examinations  of  witnesses  at  the  inquest  relevant  to  the 
interest  of  the  person  with  standing  and  admissible. 

While  the  section  provides  that  the  coroner  must  grant  standing  to  any 
person  found  to  be  "substantially  and  directly  interested  in  the  inquest",  the 
determination  of  the  question  whether  a  person  is  indeed  "substantially  and 
directly  interested"  is  a  matter  within  the  discretion  of  the  coroner. 


(2)        Initial  Case  Law 

For  a  number  of  years  after  its  enactment,  coroners  applied  the  statutory 
standing  test  rather  narrowly,  thereby  restricting  participation  in  inquests.  For 
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example,  in  Re  Brown  and  Patterson,  an  application  was  made  to  the 
Divisional  Court  for  judicial  review  of  a  coroner's  decision  to  deny  standing  to  a 
number  of  inmates  in  Millhaven  Maximum  Security  Institution  who  were  in 
segregation  with  the  deceased  when  he  died.  The  Court  held  that,  in  making  his 
decision  to  deny  standing,  the  coroner  had  failed  to  act  judicially.  Accordingly, 
the  case  was  remitted  to  the  coroner  for  redetermination.  In  obiter,  however, 
Henry  J.~made  the  following  comments  concerning  the  substantial  and  direct 
interest  test: 

We  do  not  consider  it  desirable  to  define  extensively  what  constitutes  a 
substantial  and  direct  interest.  This  will  depend  on  the  facts  of  each  case.  We  are 
informed  that  Edward  Nalon  [the  deceased]  died  while  in  segregation  and  that 
some  of  the  applicants  were  also  in  segregation  then  and  still  are.  That  group 
share  a  common  experience.  It  may  emerge  that  that  environment  was  a  factor  in 
causing  his  death.  If  that  should  be,  we  consider  that  that  would  be  proper 
justification  in  law  for  a  finding  that  those  applicants  are  persons  having  a 
substantial  and  direct  interest  in  the  inquest.  It  is  alleged  that  some  of  the 
applicants  knew  of  the  incidents  leading  up  to  Mr.  Nalon's  death  and  his 
condition  just  before  his  death.  If  it  were  found  that  such  evidence  was  pertinent 
and  not  otherwise  available,  such  witnesses  might  well  be  persons  having  a 
substantial  and  direct  interest.  On  the  other  hand,  we  do  not  view  the  section  as 
extending  to  a  person  by  reason  only  that  he  was  a  friend  or  associate  of  the 
deceased,  as  some  of  the  applicants  were. 

While  it  thus  appeared  that  standing  might  be  broadened  to  include  those 
who  shared  a  common  experience  or  environment  with  the  deceased,  when  the 
coroner  reheard  the  application  for  standing,  it  was  again  refused.  An 
application  to  the  Divisional  Court  for  judicial  review  of  this  second  decision 
was  dismissed.      In  refusing  the  application,  Zuber  J.  commented  as  follows: 

With   that   decision   we   can   find   no   fault.    There    is   no    error   in    principle 
demonstrated  in  his  coming  to  that  conclusion. 

We  have  been  referred  to  the  decision  of  Henry,  J.  in  this  Court  on  the  prior 
occasion.  Henry,  J.  in  our  view  did  not  purport  to  lay  down  an  exhaustive  code  or 
definition  as  to  what  might  constitute  the  qualities  attaching  to  a  person  with 
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Ibid.,  at  447-48. 

Re  Brown  and  Patterson,  unreported  (April  14,  1975,  Ont.  Div.  Ct.). 
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standing.  He  simply  called  attention  to  some  issues  that  might  be  considered  by 
the  Coroner  and  it  would  appear  that  he  has  considered  those  issues. 

Accordingly,  in  our  view,  this  ground  of  attack  on  the  proceedings  fails. 

1 86 

In  Inmates '  Committee  of  Millhaven  Institution  v.  Bennett,  a  committee 
of  inmates  had  been  denied  standing  at  an  inquest  into  the  death  of  a  fellow 
inmate  who  had  been  shot  and  killed  during  an  escape  attempt.  The  coroner 
determined  that,  while  the  committee's  interest  may  have  been  substantial,  it 
was  not  direct.  In  refusing  the  committee's  application  for  judicial  review, 
Garrett  J.  held  that  the  coroner  had  asked  himself  the  proper  questions  and, 
accordingly,  there  was  no  basis  upon  which  to  interfere  with  the  decision. 
Notwithstanding  the  recent  amendments  made  to  the  Coroners  Act,  Garrett  J. 

1 87 

concluded  that  the  nature  of  coroners'  inquests  remained  unchanged: 

The  object  of  an  Inquest  is  set  forth  clearly  in  Section  25(1)  [now 
section  31(1)]  and  while  Section  25(3)  [now  section  31(3)]  does  give  the  Jury  the 
right  to  make  recommendations,  the  essential  character  of  an  Inquest  has  not 
really  changed.  It  has  not  become  a  hearing  where  anyone  in  the  Province  can 
come  in  and  expound  his  beliefs  and  it  is  not  in  my  opinion,  a  societal  oriented 
matter  at  all. 

The  "common  experience"  argument  was  again  rejected  in  Re  Inmates 

188  • 

Committee  of  the  Prison  for  Women  and  Meyer.  In  that  case,  an  application 
for  standing,  brought  on  behalf  of  the  prison  inmates  committee,  had  been 
refused  by  the  coroner  for  the  following  reasons: 

[T]he  Inmate  Committee  may  have  an  interest  as  to  what  is  revealed  at  this 
Inquest  in  the  same  manner  as  any  agency  or  member  of  the  public.  However,  I 
do  not  find  the  necessary  ingredients  of  direct  interest  in  the  death. 
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Unreported  (January  26,  1978,  Ont.  H.C.J.). 
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Eberle  J.  interpreted  the  coroner's  reasons  to  mean  that  "the  applicants 
had  neither  a  substantial  interest  nor  a  direct  interest".  Eberle  J.  concluded 
that,  in  his  view,  there  had  been  no  error  in  interpretation 
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Finally,  in  Re  On  Our  Own  and  King,  standing  had  been  refused  to  a 
group  representing  the  interests  of  psychiatric  patients,  at  an  inquest  into  the 
death  of  a  psychiatric  patient  following  the  administration  of  psychotropic 
drugs.  Upon  an  application  for  judicial  review,  Galligan  J.  held  that  the  coroner 
had  correctly  considered  whether  the  applicant  had  a  substantial  and  direct 
interest  in  the  inquest  and  that,  accordingly,  there  had  been  no  error  in  principle 
or  in  jurisdiction. 

After  reviewing  the  above  cases,  one  commentator  summarized  the 
position  in  1988  as  follows: 
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The  line  of  cases  discussed  above  reflects  a  policy  preference  on  the  part  of 
coroners  in  Ontario  which  operates  to  limit  participation  at  inquests.  Family 
members  and  individuals  or  institutions  who  may  find  themselves  in  a  position  of 
responsibility  in  respect  of  a  death,  or  in  respect  of  whom  adverse  allegations 
may  be  made,  can  expect  to  be  granted  standing  perfunctorily.  Others,  including 
individuals  who  shared  a  common  experience  or  common  environment  with  the 
deceased,  or  groups  representing  such  individuals,  can  expect  to  be  denied.  The 
only  conclusion  which  one  can  distill  from  the  standing  cases  is  that  the 
application  of  the  direct  and  substantial  interest  test,  as  applied  by  coroners, 
restricts  standing  to  those  who  may  have  a  legal  claim  to  prosecute  and  those  who 
may  be  the  object  of  some  future  action,  civil  or  criminal,  affecting  their  legal 
rights  or  interests.  More  important,  however,  is  the  observation  that  judges  in 
Ontario  have  deferred  to  this  restrictive  interpretation  of  direct  and  substantial 
interest. 

Even  though  section  41(1)  requires  a  substantial  and  direct  interest  "in 
the  inquest",  coroners  seemed  to  be  concerned  to  find  an  interest  in  the  death 
itself.  It  has  been  argued,  however,  that  this  approach  ignored  the  various 
dimensions  of  the  modern  inquest  beyond  merely  answering  the  traditional 
questions  of  who  the  deceased  was,  and  how,  when,  where,  and  by  what  means, 
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68 


the  deceased  came  to  his  or  her  death.  More  particularly,  it  ignored  the 
specific  statutory  provision  authorizing  the  jury  to  "make  recommendations 
directed  to  the  avoidance  of  death  in  similar  circumstances  or  respecting  any 
other  matter  arising  out  of  the  inquest".  It  is  this  statutory  power  that  gives 
effect  to  the  "preventive  and  prophylactic  function"  of  the  modern  inquest.196 


(3)        Recent  Judicial  Developments 

Relatively  recently,  in  Stanford  v.  Harris,  the  Ontario  Divisional  Court 
articulated  a  broader  conception  of  standing  at  coroner's  inquests.  In  that  case, 
an  inquest  had  been  ordered  into  the  apparent  suicide  death  of  a  mentally  ill 
prisoner  at  the  Kingston  Penitentiary.  Another  prisoner,  the  officially  elected 
range  representative  of  the  twenty  remaining  prisoners  confined  in  the  super- 
protective  custody  unit  in  which  the  deceased  had  been  held,  applied  for 
standing  at  the  inquest  on  behalf  of  himself  and  the  other  prisoners  living  in  the 
same  environment  as  the  deceased.  The  presiding  coroner  denied  standing  on 
the  ground  that  Stanford  had  not  demonstrated  a  substantial  and  direct  interest. 
The  coroner  also  held  that  he  had  no  residual  discretion  to  consider  the  issue  of 
standing  outside  the  statutory  test.  Campbell  J.  held  that,  although  the  coroner's 

198 

reasons  were  "thoughtful  and  consistent  with  the  prevailing  practice",      the 

199 

coroner  had  erred  in  his  interpretation  of  section  41  in  the  following  respects: 

( 1 )  The  test  is  too  narrow  a  test,  based  on  a  private  law  approach  which  does  not 
reflect  the  public  interest  functions  of  an  inquest. 

(2)  The  test  does  not  recognize  the  potentially  crucial  impact  of  coroners'  jury's 
recommendations  or  measure  the  interest  of  the  applicants  in  such 
recommendations. 

(3)  The  test  does  not  reflect  the  legally  unique  position  of  the  applicants  whose 
situation  is  not  merely  similar  to  but  actually  identical  with  that  of  the  deceased. 
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Applying  this  novel  approach,  Campbell  J.  linked  the  request  for  standing 
with  the  recommendation  function  of  the  inquest,  which  he  described  as  a 
"crucial  role".  Campbell  J.  offered  the  following  interpretation  of  the 
substantial  and  direct  interest  test: 

Mere  concern  about  the  issues  to  be  canvassed  at  the  inquest,  however  deep 
and  genuine,  is  not  enough  to  constitute  direct  and  substantial  interest.  Neither  is 
expertise  in  the  subject  matter  of  the  inquest  or  the  particular  issues  of  fact  that 
will  arise.  It  is  not  enough  that  an  individual  has  a  useful  perspective  that  might 
assist  the  coroner.  The  interest  of  an  applicant  for  standing  in  the 
recommendations  of  the  jury  must  be  so  acute  that  the  interest  may  be  said  to  be 
not  only  substantial,  but  also  direct. 

He  concluded  that,  by  failing  "to  measure  the  interest  of  the  applicants  in 
the  potential  recommendations  of  the  jury  directed  to  the  avoidance  of  death  in 
the   unique   and   identical   circumstances   shared   by   the   deceased   and   the 
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applicants",       the    coroner's    decision    constituted    a  jurisdictional    error. 
Campbell  J.  also  noted  that  it  would  be  ironic  if  standing  were  to  be  granted  to 
the    prison    authorities,    but   refused   to   the    inmates,    who    would    be    "so 
overwhelmingly  affected  by  potential  recommendations". 

The  Attorney  General,  in  consultation  with  the  Chief  Coroner,  chose  not 
to  appeal  the  decision  in  Stanford  v.  Harris.  Moreover,  as  a  result  of  the 
decision,  the  Chief  Coroner  and  the  Attorney  General  withdrew  their  opposition 
to  an  application  for  standing  brought  by  the  Canadian  Association  of  Elizabeth 
Fry  Societies  at  the  inquest  into  the  death  of  Marlene  Moore,  an  inmate  at  the 
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Kingston  Prison  for  Women.      While  the  coroner  had  previously  denied  the 
application,  upon  reconsideration  standing  was  granted  in  light  of  the  decision 
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Ibid.,  at  156. 
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Ibid,  at  158. 

Craig  J.  agreed  that  "[i]n  the  interest  of  ensuring  a  fair  inquest",  standing  should  have  been 
granted,  on  the  basis  of  jurisdictional  error.  However,  he  chose  not  to  comment  on  the 
question  of  residual  discretion,  discussed  below.  See  ibid.,  at  167.  O'Brien  J.  dissented  on 
the  basis  that  the  coroner  properly  applied  s.  41(1)  of  the  Act.  See  ibid.,  at  172. 

Ibid,  at  157. 

See  Mullan,  Kditor's  Note  to  Stanford  v.  Harris :  (1989),  38  Admin.  L.R.  143 
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in  Stanford  v.  Harris.  The  inquest  had  been  stayed  pending  the  hearing  of  an 


application  for  judicial  review  challenging  the  denial  of  standing 
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The  manner  in  which  the  decision  in  Stanford  v.  Harris  expanded  the 
conception  of  standing  at  coroners'  inquests,  with  a  view  to  enhancing  the 
public  purposes  of  the  inquest,  is  consistent  with  the  approach  adopted  by  the 
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Commission  in  its  Report  on  the  Law  of  Standing.  In  that  report,  the 
Commission  argued  for  a  more  expansive  formulation  for  public  interest 
standing.  The  Commission's  proposals  for  reform,  while  offered  in  the  context 
of  judicial  proceedings,  were  premised  on  the  concern  "to  allow  a  broader  range 
of    issues    of   public    importance    to    be    brought    before    the    courts    for 
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adjudication".  The  focus  on  "issues  of  public  importance"  is  particularly 
relevant  to  inquests.  The  coroner's  inquest  is  an  inquiry  that  always  operates  in 
the  public  interest,  to  consider  questions  of  public  importance. 

Recent  judicial  developments  with  respect  to  inquests  suggest  that  the 
threshold  for  standing  has  been  lowered  as  a  direct  result  of  the  decision  in 
Stanford  v.  Harris.  One  consequential  difficulty  is  the  question  whether 
distinctions  can  be  drawn  between  different  persons  with  standing,  that  is, 
whether  there  can  be  varying  degrees  of  participation  in  the  inquest.  This  is 
referred  to  in  the  Act,  but  only  in  respect  of  the  ability  of  a  person  to  conduct 
cross-examinations,  which  must  be  "relevant  to  the  interest  of  the  person  with 
standing".      This  issue  is  discussed  below. 
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The  next  significant  decision,  People  First  of  Ontario  v.  Porter,  did  not 
involve  the  denial  of  an  application  for  standing.  Rather,  it  involved  the  extent 
to  which  certain  parties  who  had  been  granted  standing  would  be  permitted  to 
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participate  in  the  inquest.  In  this  context,  the  following  issues  were  raised: 


206 
207 

208 
209 

210 
211 
212 


Ibid. 

Ontario  Law  Reform  Commission,  Report  on  the  Law  of  Standing  (1989)  (hereinafter 
referred  to  as  "Law  of  Standing  Report"). 
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Coroners  Act,  supra,  note  3,  s.  41(2)(c),  reproduced  supra,  this  ch.,  sec.  5(b)(iii)a(l). 

Infra,  this  ch.,  sec.  5(b)(iii)c. 
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3.  Did  [the  coroner]  in  the  Christopher  Robin  inquest  err  jurisdictionally  in 
refusing  People  First  production  of  the  confidential  medical  records  of  the 
deceased  children  and  in  restricting  cross-examination  to  facts  relevant  to 
preventive  recommendations  as  opposed  to  facts  relevant  to  the 
investigation  of  the  individual  deaths? 

4.  Did  [the  coroner]  err  jurisdictionally  in  refusing  to  order  production  of  the 
medical  records  of  all  the  other  children  to  counsel  for  the  parents  of  two 
children,  Melissa  and  Lindsay  Ann? 

5.  Did  [the  coroner]  in  the  Brantwood  inquest  err  jurisdictionally  in  refusing 
to  People  First  production  of  the  medical  records  of  all  the  other  deceased? 

The  Divisional  Court  dismissed  the  challenges  on  each  of  the  above- 
noted  grounds.  Before  dealing  with  the  specific  issues,  the  Court  made  the 
following  comments  concerning  the  perceived  expansion  of  the  inquest 
function,  as  a  result  of  public  interest  intervention: 

A  separate  and  wider  function  is  becoming  increasingly  significant;  the 
vindication  of  the  public  interest  in  the  prevention  of  death  by  the  public 
exposure  of  conditions  that  threaten  life.  The  separate  role  of  the  jury  in 
recommending  systemic  changes  to  prevent  death  has  become  more  and  more 
important.  The  social  and  preventive  function  of  the  inquest  which  focuses  on  the 
public  interest  has  become,  in  some  cases,  just  as  important  as  the  distinctly 
separate  function  of  investigating  the  individual  facts  of  individual  deaths  and  the 
personal  roles  of  individuals  involved  in  the  death. 

The  Court  also  offered  some  observations  concerning  the  nature  of  an 
inquest  generally.  As  we  noted  earlier,  after  acknowledging  that  public 
interest  advocates  have  a  valuable  role  to  play  in  many  inquests,  the  court 
pointed  out  that  "in  every  inquest  the  primary  advocate  for  the  overall  public 
interest  is  the  Crown  Attorney  who  acts  as  counsel  for  the  coroner"." 
Accordingly,  it  would  be  inappropriate  for  public  interest  interveners  "to 
dominate  the  inquest  by  turning  it  into  a  royal  commission  or  an  advocacy 
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forum  to  advance  the  particular  views  of  any  group"/     Noting  the  importance 
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Ibid.,  at  619.  It  might  be  added  to  this  observation  that,  while  the  recommendation 
function  of  the  inquest  has  been  enhanced,  the  existence  of  more  refined  and  sophisticated 
investigative  and  forensic  resources  have  diminished  the  utility  of  the  tact-finding 
function. 

Supra,  this  ch.,  sec.  5(b)(i). 

People  First  of  Ontario  v.  Porter,  supra,  note  101,  at  620 
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of  the  "social  and  preventive  function"  of  the  inquest,  the  Court  also 
acknowledged  the  coroner's  "difficult  and  sensitive  job"  in  balancing  those 
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interests  with  the  investigative  function.  Finally,  the  Court  observed  as 
follows: 

Although  an  inquest  has  many  of  the  trappings  of  the  adversary  process  it  is 
not  a  trial  and  there  is  no  lis  between  the  parties.  As  Chief  Justice  McRuer  said, 
an  inquest  is  not  a  preliminary  round  to  the  determination  of  civil  liability.... 
Although  an  inquest  has  some  of  the  trappings  of  a  royal  commission  it  retains  its 
essential  quality  of  an  investigation  conducted  by  a  medical  man  (or  woman)  into 
the  death  of  individual  members  of  the  community.  It  must  never  be  forgotten  by 
the  parties  at  every  inquest  that  the  central  core  of  every  inquest  is  an  inquiry  into 
how  and  by  what  means  a  member  of  the  community  came  to  her  death. 
Notwithstanding  the  emerging  public  interest  in  the  jury  recommendations  in  the 
modern  Ontario  inquest,  an  inquest  is  not  a  trial;  an  inquest  is  not  a  royal 
commission;  an  inquest  is  not  a  public  platform;  an  inquest  is  not  a  campaign  or  a 
lobby;  an  inquest  is  not  a  crusade. 

Although  the  medical  record  issue  offered  the  Court  an  opportunity  to 
comment  on  differentiated  or  stratified  participation,  discussed  below,  the 
rejection  of  the  claim  appeared  to  be  more  directly  a  function  of  deference.  The 
Court  concluded  that  it  was  for  the  coroner  "to  determine  whether  or  not  the 
further  invasion  of  privacy  into  personal  medical  records  was  so  essential  to  the 
interest  of  People  First  that  it  outweighed  the  public  and  personal  interest  in 
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interfering  as  little  as  possible  with  the  privacy  interest".  In  holding  that  this 
balancing  function  was  within  the  discretion  of  the  coroner,  and  that  there  was 
nothing  to  suggest  that  he  had  committed  any  jurisdictional  error,  the  decision 
conforms  with  the  modern  approach  of  curial  deference.  This  approach, 
however,  is  usually  applicable  to  sophisticated  mature  tribunals  exercising 
expertise  over  a  particular  subject-matter  within  their  field  of  expertise,  in 
accordance  with  a  structured  and  prescribed  process.  The  Court  considered  that 
"the  confidentiality  of  medical  records,  and  the  need  to  balance  on  a  day-to-day 
and  question-by-question  basis  that  interest  against  other  necessary  interests  that 
emerge  in  inquests,  is  at  the  very  heart  of  the  coroner's  specialized  medical  and 
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Ibid. 

Ibid.,  at  622. 
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Infra,  this  ch.,  sec.  5(b)(iii)c. 
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People  First  of  Ontario  v.  Porter,  supra,  note  101 ,  at  638. 
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curial  expertise".  This  assertion  of  expertise  might  be  somewhat  overstated. 
Most  physicians  rarely  encounter  the  issue  of  confidentiality  beyond 
safeguarding  records  from  unauthorized  intrusions.  Moreover,  even  in  the 
ordinary  medical  context,  confidentiality  has  proven  to  be  a  difficult  issue  for 
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the  medical  profession.  Ultimately,  the  question  is  whether  it  is  appropriate 
for  the  courts  to  show  the  same  degree  of  deference  to  a  coroner,  who  presides 
over  a  skeletal  process  and  deals  with  diverse  issues,  as  is  shown  to  decisions  of 
an  "expert"  tribunal,  like  a  labour  relations  board  or  the  Canadian  Radio- 

223 

television  and  Telecommunications  Commission. 

With  respect  to  the  evidentiary  issues  raised,  the  Court  again  deferred  to 
the  coroner's  role,  by  stating  that  it  was  his  obligation  "to  control  the  process  in 
such  a  way  that  the  relevant  and  necessary  evidence  emerges  fully  and 
coherently  into  the  public  view".  When  considering  whether  the  coroner 
could  disallow  a  question  to  a  doctor  inquiring  whether  the  procedures  followed 
failed  to  meet  generally  accepted  standards  of  medical  practice,  the  Court 
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said: 

There  is  a  fine  line  between  questions  that  simply  bring  forward  the  facts 
and  question  with  legal  content  that  invite  findings  of  legal  responsibility 
contrary  to  s.  3 1(2)  of  the  Act. 

The  Court  concluded  that  it  was  for  the  coroner  to  determine  whether  a 
particular  question  fell  on  one  side  of  the  line  or  the  other.  However,  it  might  be 
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Ibid. 

See,  for  example,  the  record  of  unauthorized  release  of  confidential  data  that  gave  rise  to 
the  Krever  commission,  described  in  Solicitor-General  of  Canada  v.  Royal  Commission  of 
Inquiry  into  the  Confidentiality  of  Health  Records  in  Ontario,  [1981]  2  S.C.R.  494, 
at  500-01,  62  C.C.C.  (2d)  193,  at  198-99.  See,  also,  the  recent  decision  in  Mclnerney  v. 
MacDonald,  [1992]  2  S.C.R.  138,  93  D.L.R.  (4th)  415,  in  which  the  Court  rejected  a 
physician's  claim  that  it  would  be  unethical  to  release  to  her  patient  copies  of  medical 
reports  prepared  by  other  physicians. 

The  term  "expert"  was  used  by  Gonthier  J.  when  advocating  a  regime  of  deference  in 
respect  of  the  Canadian  Import  Tribunal  in  National  Corn  Growers  Ass  n  v.  Canada 
(Import  Tribunal),  supra,  note  37,  at  479.  In  the  same  case,  while  offering  a  very  different 
view  of  what  is  meant  by  deference,  Wilson  J.  spoke  of  deference  to  the  decisions  of 
regulatory  bodies  dealing  with  "labour  relations,  telecommunications,  financial  markets 
and  international  economic  relations":  ibid.,  at  456. 

People  First  of  Ontario  v  Porter,  supra,  note  101,  at  645 

Ibid.,  at  648. 
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noted  that  the  statutory  prohibition  against  conclusions  of  legal  responsibility, 
found  in  section  31(2)  of  the  Coroners  Act,  is  directed  to  the  jury  and  its 
findings,  not  to  the  taking  of  evidence.  Moreover,  the  particular  question  would 
appear  to  be  so  fundamental  to  the  obligation  to  inquire  into  the  circumstances 
of  the  death  that  it  might  be  argued  that  it  is  antithetical  to  that  purpose  to 
exclude  it.  This  is  particularly  so  in  light  of  the  "social  and  preventive  function 
of  the  inquest"  and  the  value  in  "the  vindication  of  the  public  interest  in  the 
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prevention  of  death  by  the  public  exposure  of  conditions  that  threaten  life". 
The  Court's  deferential  response  might  be  attributed  to  its  concern  to  insulate 
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the  coroner's  jurisdiction  from  indiscriminate  judicial  review  applications.  Of 
course,  while  specious  judicial  review  applications  are  to  be  discouraged,  there 
is  nothing  in  the  Coroners  Act  that  reflects  a  legislative  intention  to  foreclose 
judicial  review. 

Shortly  after  the  Divisional  Court  decision,  the  inquest  into  the  deaths  at 
Brantwood  Residential  Development  Centre  proceeded  to  completion,  while  an 
appeal  was  taken  to  the  Court  of  Appeal  for  Ontario  in  respect  of  the  inquest 
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into  the  deaths  at  the  Christopher  Robin  Home  for  Children.  The  appeal 
succeeded  in  reversing  the  Divisional  Court  judgment,  at  least  with  respect  to 
the  production  of  medical  records.  In  a  unanimous  judgment,  the  Court  took  a 
more  expansive  view  of  the  interest  represented  by  People  First.  The  Court 

230 

concluded  as  follows: 

In  our  vieW,  the  coroner  erred  in  refusing  to  turn  over  the  medical  records  of 
all  the  children  and  that  refusal  was  a  matter  that,  in  the  circumstance  of  the  case, 
went  to  jurisdiction.  Neither  of  the  applicants  could  properly  prepare  for  cross- 
examination  on  the  cause  of  death  without  examining  those  documents....  In  our 
view,  in  the  particular  circumstances  of  this  inquest,  it  was  unfair  to  withhold  that 
information  from  the  appellants,  particularly  when,  as  noted  earlier,  the  records 
were  released  by  the  coroner  to  the  other  parties.  The  failure  of  the  coroner  to 
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Supra,  note  3,  reproduced  infra,  this  ch.,  sec.  5(b)(v)a. 

People  First  of  Ontario  v.  Porter,  supra,  note  101,  at  619. 

To  some  extent,  this  deference  might  be  linked  with  the  court's  apparent  view  that  there  is 
an  independent  value  in  having  inquests  conducted  by  "men  and  women  with  a  medical 
orientation":  ibid.,  at  645-46. 

People  First  of  Ontario  v.  Porter,  Regional  Coroner  Niagara  (1992),  6  O.R.  (3d)  289, 
87  D.L.R.  (4th)  765  (C.A.)  (subsequent  references  are  to  6  O.R.  (3d))  (hereinafter  referred 
to  as  "People  First  of  Ontario  v.  Porter  "). 

Ibid.,  at  291-92. 
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give  the  medical  records  to  the  applicants  prevented  them  from  participating  as 
they  were  entitled  to  in  the  inquest  and  the  coroner  lost  jurisdiction  in  so  doing. 

The  Court  chose,  however,  not  to  rule  on  the  other  grounds  of  appeal, 
including  the  propriety  of  the  question  precluded  by  the  coroner  by  reason  of  the 
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prohibition  against  findings  of  legal  responsibility.  Moreover,  like  the 
Divisional  Court,  the  Court  of  Appeal  warned  against  proceeding  too  quickly  to 
interrupt  inquests  with  applications  for  judicial  review.  It  suggested  that, 
whenever  possible,  the  appropriate  remedy  was  to  wait  until  the  inquest  was 
completed.  Nevertheless,  the  Court's  ruling  recognized  the  potentially  broad  and 
useful  role  that  a  public  interest  intervener  might  perform. 

Most  recently,  the  question  of  standing,  and  the  related  issue  of  stratified 
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participation,  arose  at  the  inquest  into  the  death  of  Lester  Donaldson. 
Mr.  Donaldson,  who  was  a  forty-four  year  old  black  man,  had  been  shot  and 
killed  by  a  Metropolitan  Toronto  police  officer.  Mr.  Donaldson  had  been 
diagnosed  as  a  paranoid  schizophrenic  and,  apparently,  had  a  history  of  conflict 
with  the  police.  The  death  generated  a  great  deal  of  public  attention,  including 
allegations  from  segments  of  the  black  community  that  racism  was  a  factor  in 
the  shooting.  The  officer  who  shot  Mr.  Donaldson  had  been  charged  and 
acquitted  of  manslaughter.  According  to  the  Divisional  Court,  "[n]o  evidence  of 
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racism  or  racist  motive  was  tendered  at  [the  constable's]  trial".  An  inquiry  by 
the  Public  Complaints  Commissioner  also  concluded  that  racism  was  not  a 
factor  in  the  death.  However,  subsequent  shootings  of  other  black  persons  by 
members  of  the  Metropolitan  Toronto  Police  led  to  continued  concerns  and 
ultimately  resulted  in  both  the  establishment  of  a  civilian  agency  to  investigate 
police  accountability  for  injuries  and  deaths  (the  Special  Investigations  Unit), 
and  the  appointment  of  a  commission  to  inquire  into  racism  in  the 
administration  of  justice.  Four  years  after  the  death,  an  inquest  was  commenced. 

The  Black  Action  Defence  Committee  and  the  Urban  Alliance  on  Race 
Relations  for  Metropolitan  Toronto  (Justice)  both  sought  standing  at  the  inquest 
on  the  ground  that  Mr.  Donaldson's  death  had  been  motivated  by  racism.  The 
coroner  refused  both  applications,  basing  his  decision  on  the  view  that  race  was 
not  relevant  to  the  inquest.  The  Urban  Alliance  also  claimed  standing  on  the 
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Ibid,  at  292. 

Sec  Black  Action  Defence  Committee  v.  Iluxter,  Coroner,  supra,  note  1 18. 

Ibid.,  at  646. 
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ground  of  its  expertise  in  cross-cultural  sensitivity  training  for  police  in  dealing 
with  the  mentally  ill.  The  coroner  also  rejected  the  application  based  on  this 
ground,  since  he  did  not  anticipate  that  a  great  deal  of  evidence,  or  a  jury 
recommendation,  would  relate  to  this  issue.  Both  groups  sought  judicial  review 
of  the  decision  to  deny  standing. 

The  Divisional  Court  decision  was  split.  All  three  judges  rejected  the 
application  of  the  Black  Action  Defence  Committee.  A  majority  concluded, 
however,  that  the  Urban  Alliance  should  be  granted  standing,  although  standing 
should  be  granted  to  the  Alliance  only  for  the  purpose  of  permitting  it  "to 
participate  in  exploring  the  issue  of  cross-cultural  sensitivity  in  police  dealings 
with  the  mentally  ill". 

Before  addressing  the  question  of  standing,  Mr.  Justice  Adams,  for  the 
majority,  began  with  a  synopsis  of  the  legal  framework  of  inquests  in  Ontario. 
His  primary  concern  was  to  determine  the  appropriate  standard  for  judicial 
review  of  coroners'  decisions.  In  this  context,  Adams  J.  reviewed  the  recent 
decisions  in  Stanford  v.  Harris.  and  People  First  of  Ontario  v.  Porter.  He 
noted  that  the  latter  case  acknowledged  the  introduction  of  a  form  of  public 
interest  standing,  and  observed  that  "the  traditional  investigative  function  of  the 
inquest  was  coming  to  be  overshadowed  by  its  preventive  role — a  role  which 
focuses  on  the  public's  interest  in  avoiding  a  recurrence  of  the  circumstances 
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They  also  sought  an  order  prohibiting  Dr.  Huxter,  or  any  other  coroner,  from  commencing 
an  inquest,  on  the  ground  of  actual  or  apprehended  bias,  and  requiring  any  future  inquest 
to  be  conducted  by  a  provincial  court  judge.  This  argument  was  based  on  pre-inquest 
efforts  by  the  Chief  Coroner  to  produce  a  truncated  inquest  that  would  involve  giving  the 
jury  an  agreed  statement  of  facts  and  a  single  recommendation  for  a  study  by  a  panel  of 
experts  of  police  procedures  for  dealing  with  mentally  disabled  persons.  The  discussions 
between  the  Chief  Coroner,  the  Police  Services  Board,  the  Attorney  General,  and  counsel 
for  the  Donaldson  family,  assumed  that  race  was  not  a  relevant  issue.  The  proposal  was  not 
acceptable  because  of  legal  advice  given  to  the  Police  Services  Board  concerning  the 
future  use  of  the  resulting  report  in  civil  litigation.  Essentially,  because  the  presiding 
coroner  did  not  participate  in  these  discussions,  the  Court  dismissed  this  claim,  applying 
the  test  for  bias  articulated  in  The  Committee  for  Justice  and  Liberty  v.  The  National 
Energy  Board,  [1978]  1  S.C.R.  369,  68  D.L.R.  (3d)  716. 

Black  Action  Defence  Committee  v.  Huxter,  Coroner,  supra,  note  118,  at  685,  per 
Adams  J.  (Steele  J.  concurring). 

Supra,  note  143. 

Supra,  note  101. 
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giving  rise  to  a  particular  death".  Nevertheless,  Adams  J.  noted  that  "People 
First  emphasized  the  difference  between  Royal  Commissions  and  inquests  as 
well  as  the  central  role  of  the  Crown  Attorney  in  the  carrying  out  of  an 
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inquest  . 

In  applying  the  principles  to  the  facts,  Adams  J.  began  with  the  question 
whether  race  was  a  "direct  factor".  Central  to  this  issue,  in  his  view,  was  the 
coroner's  initial  determination,  based  on  earlier  investigations  and  proceedings, 
that  race  was  not  likely  to  be  an  issue  at  the  inquest.  Adams  J.  was  not 
concerned  by  the  fact  that  the  coroner's  decision  was  based  upon  prior 
information,  since  the  statutory  structure  anticipated  that  a  coroner  will 
commence  an  inquest  in  possession  of  information  obtained  in  the  earlier 
investigation.  Indeed,  a  coroner  would  require  such  information  in  order  to 
determine  who  might  have  a  substantial  and  direct  interest  in  the  inquiry. 

In  considering  the  threshold  for  judicial  review,  Adams  J.  concluded  that 
there  must  have  been  a  jurisdictional  error.  Thus,  the  coroner's  decision  must 
have  amounted  to  "a  serious  error  in  principle  which  deprives  an  applicant  of 
standing".  In  other  words,  the  coroner  "must  have  manifestly  erred  in 
determining  that  the  initial  scope  of  the  inquest  did  not  reasonably  include 
race".  Given  that  the  earlier  proceedings  had  not  characterized  race  as 
relevant  to  the  cause  of  Mr.  Donaldson's  death,  Adams  J.  found  no  "serious 
error  in  principle"  in  the  coroner's  decision.  He  concluded: 

I  appreciate  that  many  in  the  community  may  still  require  assurance,  but 
there  is  no  manifest  error  in  the  coroner's  conclusion  that  an  inquest  is  not  the 
appropriate  forum  to  attempt  to  provide  that  assurance  in  the  circumstances. 

As  noted  above,  the  Urban  Alliance  had  also  premised  its  application  for 
standing  on  its  demonstrated  expertise  with  respect  to  cross-cultural  sensitivity 
in  police  procedures   for  dealing  with   the   mentally   ill.   The   coroner  had 
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Black  Action  Defence  Committee  v.  Huxter,  Coroner,  supra,  note  1 18,  at  672. 

Ibid. 

Ibid.,  at  676. 

Ibid 

Ibid. 

Ibid,  at  677. 
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acknowledged  this  expertise,  but  had  concluded  that  this  issue  would  be  only  a 
peripheral  issue  in  the  inquest.  Observing  that  "[a]  person  does  not  require  a 
substantial  and  direct  interest  in  all  or  even  most  of  the  issues  thought  likely  to 
arise  at  an  inquest  to  be  granted  standing",  and  that  the  dimensions  of  this 
issue  might  not  be  "readily  discernible  at  first  impression",245  Adams  J. 
concluded  as  follows: 

In  my  opinion,  Dr.  Huxter  took  too  narrow  a  view  of  the  Alliance's  interest 
in  the  Donaldson  inquest  and,  in  so  doing,  committed  a  serious  error  in  principle 
which  excluded  the  Alliance  from  any  participation  in  the  proceedings. 


In  my  view,  Dr.  Huxter  wrongly  pre-determined  the  importance  of  this  issue.  In 
the  circumstances  of  this  case,  it  is  for  the  jury  to  decide  after  hearing  all  the 
evidence  and  the  Alliance  should  be  granted  standing  to  participate  in  that  issue. 
The  Alliance's  interest  is  substantial  and  direct  given  its  almost  unique  expertise 
in  a  potentially  significant  issue  and  the  fact  that  it  represents  a  community 
having  a  direct  interest  in  any  preventive  recommendations  in  this  area. 

This  conclusion  appears  to  employ,  as  part  of  the  test,  the  question  of 
uniqueness  of  perspective.  This  likely  has  as  its  source  the  decision  in  Stanford 
v.  Harris,  in  which  Campbell  J.  considered  the  potential  role  of  a  penitentiary 
range  representative  in  respect  of  the  death  of  a  fellow  prisoner^  The 
coroner's  decision,  however,  considered  uniqueness  to  be  a  necessary  attribute 
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for  standing  premised  on  a  public  interest  basis.  It  is  questionable  whether  this 
requirement  should  be  read  into  the  decision  in  Stanford  v.  Harris,  which  held 
that  a  substantial  and  direct  interest  could  relate  to  the  recommendation  function 
of  the  inquest.  While  uniqueness  of  perspective  may  be  an  important  factor,  the 
absence  of  uniqueness  cannot  preclude  standing. 


244 

Ibid.,  at  678-79. 
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Ibid.,  at  679. 

246 

Ibid. 

247 

Supra,  note  143. 
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Ibid,  at  158. 
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The  coroner,  Dr.  Huxter,  stated  that  "[w]ith  respect  to  granting  a  party  standing,  they  must 
show  that  they  are  uniquely  situated",  quoted  in  Black  Action  Defence  Committee  v. 
Huxter,  Coroner,  supra,  note  1 1 8,  at  652. 
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The  Urban  Alliance  also  argued  that  the  statutory  test  for  standing  should 
be  satisfied  where  the  applicant  has  either  a  substantial  interest  or  a  direct 
interest.  This  argument  was  based  on  an  apparent  conflict  between  the  English 
version  and  the  French  version  of  the  Act.  Whereas  the  English  version  requires 
that  an  applicant  for  standing  be  "substantially  and  directly  interested  in  the 
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inquest",  the  French  version  requires  only  that  the  person  be 
"considerablement  ou  directement  interessee  a  1'enquete".  It  was  argued, 
therefore,  that  satisfaction  of  either  criterion  should  justify  a  grant  of  standing. 
Although  Adams  J.  considered  that  a  conclusive  ruling  on  this  issue  was  not 
necessary  to  answer  the  judicial  review  claims,  given  the  conclusions  he  had 
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already  reached,  he  appears  to  have  favoured  a  disjunctive  rather  than  a 
conjunctive  test: 

One  can  envisage  cases  where  organizations  or  persons  may  have  a 
substantial  interest  in  the  preventive  function  of  an  inquest  but  lack  a  direct 
connection  to  the  deceased.  Conversely,  it  is  possible  a  person  may  have  a  direct 
interest  in  an  inquest  that  is  not  substantial.  In  either  instance,  it  is  not 
unreasonable  to  accord  a  right  of  participation.  In  particular,  the  public  interest  or 
preventive  function  of  an  inquest  is  an  important  underlying  purpose  of  the 
statute  which  justifies  choosing  the  less  onerous  French  version.  Those  with  only 
a  direct  interest  may  lack  the  resources  or  inclination  to  pursue  the  preventive 
objectives  of  modern  inquests. 

The  adoption  of  a  disjunctive  test  would  be  especially  relevant  in  cases  of 
public  interest  claims,  in  which  the  depth  of  the  interest  in  future  prevention 
might  be  more  apparent,  or  easily  established,  than  its  direct  relation  to  the 
inquest. 

Ultimately,  two  decades  of  litigation  have  added  a  significant  judicial 
gloss  to  the  "substantial  and  direct"  interest  test.  At  the  very  least,  public  interest 
participation  has  been  accepted  through  recognition  of  the  notion  that  a 
substantial   and   direct   interest   can   be   established   in   connection   with   the 
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Coroners  Act,  supra,  note  3,  s.  41(1)  (emphasis  added). 

Ibid,  (emphasis  added). 

Adams  J.  had  concluded  that  the  Urban  Alliance  had  both  a  substantial  and  a  direct 
interest,  and  that  the  Black  Action  Defence  Committee  had  neither  a  substantial  nor  a 
direct  interest. 

Black  Action  Defence  Committee  v.  Huxter,  Coroner,  supra,  note  I  IS.  at  681. 
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preventive  and  recommendatory  functions  of  the  inquest.  Moreover,  some 
judges  of  the  Divisional  Court  have  accepted  an  expansion  of  the  standing  test, 
either  on  the  basis  of  a  residual  discretion  to  grant  standing,  discussed  below,2  4 
or  by  interpreting  the  "substantial  and  direct"  test  to  require  only  that  the  interest 
be  substantial  or  direct. 


b.         Residual  Discretion  to  Grant  Standing 

(1)        The  Inquest  Context 

As  we  discussed  above,  prior  to  the  enactment  of  the  statutory  right  to 
standing  now  contained  in  section  41(1)  of  the  Coroners  Act,  it  had  been  held, 
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in  Wolfe  v.  Robinson,  that  there  was  no  entitlement  to  standing  at  a  coroner's 
inquest.  At  trial,  however,  Wells  J.  had  concluded  that  the  coroner  had  a 
common  law  discretion  to  permit  standing.  Given  the  subsequent  enactment 
of  the  statutory  right,  the  question  arises  whether  the  common  law  discretion  to 
grant  standing  remains. 
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In  Stanford  v.  Harris,  after  concluding  that  the  applicants  for  standing 
had  a  direct  and  substantial  interest  in  the  potential  recommendations  of  the  jury 
and,  accordingly,  that  they  should  be  granted  standing,  Campbell  J.  proceeded 
to  consider  whether  the  coroner  retained  a  residual  discretion,  such  that  standing 
could  be  sought  onv  a  basis  other  than  the  existence  of  a  substantial  and  direct 
interest.  He  concluded  that,  in  his  view,  "the  coroner  enjoys  a  residual  discretion 
to  grant  standing  quite  apart  from  the  provisions  of  s.  41,  if  he  is  of  the  view  that 
it  is  appropriate  to  do  so  in  order  to  achieve  the  public  interest  purposes  of  the 
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inquest".      Campbell  J.  further  concluded  that  the  1972  statutory  amendments 
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did  not  remove  this  residual  discretion,  either  necessarily  or  by  implication: 

It  would  take  express  words  to  convince  me  that  the  Legislature,  in  the 
statute  designed  to  advance  the  public  interest  and  preventative  goals  of  the 
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Infra,  this  ch.,  sec.  5(b)(iii)b. 

Supra,  note  14. 

Wolfe  v.  Robinson,  [1961]  OR.  250,  at  258,  27  D.L.R.  (2d)  98,  at  106  (H.C.J. ),  affd 
supra,  note  14. 

Supra,  note  143. 

Ibid.,  at  159. 

Ibid.,  at  164. 
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inquest,  would  abolish  an  established  residual  power  in  the  coroner  to  promote 
those  very  goals  by  granting  standing  in  appropriate  cases  to  those  whose  interest, 
perspective,  or  expertise  could  help  the  inquest  achieve  these  goals. 

While  Craig  J.  agreed  that  standing  should  have  been  granted,  as  we 

7f\C\ 

noted  earlier,      he  chose  not  to  comment  on  the  question  of  residual  discretion. 

Subsequently,  it  has  been  argued  that  section  2(1)  of  the  Act  precludes 
any  residual  discretion  to  grant  standing,  since  it  repeals  the  common  law 
related  to  coroners.  This  position  would  appear  to  be  supported  by  the 
decision  in  Re  Beckon,  in  which  the  Court  of  Appeal  considered  the  effect  of 
section  2,  and  concluded  that  "[t]he  legal  basis  of  a  coroner's  inquest  is  in  the 
Coroners  Act  and  it  has  no  other  basis".  The  Court  further  concluded  that  it 
would  not  be  "reasonable  to  interpret  the  Act  as  conferring  any  more  powers 
respecting  inquests  than  those  prescribed  by  it".  The  Court's  consideration  of 
section  2,  however,  arose  in  a  somewhat  different  context. 

While  it  is  undoubtedly  true  that  any  common  law  powers  that  were 
incidental  to  the  office  of  the  coroner  have  been  repealed  by  section  2(1)  of  the 
Act,  that  section  does  not  operate  to  insulate  the  coroner  from  the  evolving 
common  law  of  administrative  law,  from  which  the  doctrine  of  audi  alteram 
partem  and  the  duty  of  fairness  emanated.  These  common  law  developments  are 
the  source  of  the  residual  discretion  argument,  and  it  is  questionable  whether 
they  can  be  excluded  by  section  2(1),  which  was  intended  to  free  the  coroner 
from  any  anachronistic  roles  that  continued  to  exist  outside  the  statutory 
framework.  Thus,  the  argument  that  the  common  law  related  to  coroners  has 
been  repealed  ignores  the  application  of  the  general  common  law,  that  is,  the 
principles  of  administrative  law,  that  are  applicable  to  all  statutory  bodies. 
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Supra,  note  203. 

Bechard,  supra,  note  175,  at  69-72.  See,  also,  Cairns,  "Review  of  the  History  and  Case 
Law  on  Standing  at  Coroner's  Inquests",  in  Law  Society  of  Upper  Canada,  Inside  Inquests 
(1993)  B-l,  at  B-7  to  B-8,  and  Falconer  and  Macklin,  "Current  Issues  in  Standing",  in 
Inside  Inquests,  ibid.,  B-l 4,  at  B-26  to  B-37.  Section  2(1)  of  the  Coroners  Act,  supra. 
note  3,  is  reproduced  supra,  note  1 16. 

Supra,  note  117. 

Ibid,  at  272. 

Ibid. 
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This  distinction  appears  to  have  been  acknowledged  by  Adams  J.  in 
Black  Action  Defence  Committee  v.  Huxter,  Coroner.  In  his  consideration  of 
the  coroner's  residual  discretion  to  grant  standing,  Adams  J.  responded  to  the 
argument  that  the  common  law  discretion  had  been  repealed,  in  the  following 

266 

terms: 

On  the  other  hand,  administrative  tribunals  have  always  been  seen  to  be 
masters  of  their  own  procedures....  There  are  also  examples  of  tribunals 
reasonably  defining  the  presence  of  'implied'  statutory  power  in  order  to  fulfil 
their  legislative  mandates....  Legislatures  cannot  always  anticipate  by  explicit 
mandate  every  conceivable  power  an  agency  may  require.  Accordingly,  there 
may  be  occasions  where  a  power  may  be  reasonably  inferred  as  necessarily 
incidental  to  more  general  powers  specifically  conferred. 

Thus,  Adams  J.  interpreted  the  issue  as  being  a  question  whether, 
notwithstanding  the  purely  statutory  source  of  the  coroner's  powers,  general 
administrative  law  principles  empowered  a  grant  of  standing  as  an  implied 
power  or  a  power  "necessarily  incidental"  to  controlling  the  inquest  process. 
However,  Adams  J.  did  not  rule  on  the  issue  since  he  considered  that  it  was 
unnecessary  to  decide  the  application. 

(2)        Public  Interest  Standing  Generally 

Irrespective  of  whether  section  2(1)  of  the  Coroners  Act  is  interpreted 
ultimately  as  having  repealed  the  coroners'  common  law  discretion  to  grant 
standing,  an  argument  might  still  be  made  that  the  emerging  power  to  grant 
standing  in  the  public  interest  is  unaffected  by  the  repeal. 

The  issue  of  public  interest  standing  was  developed,  outside  of  the 
inquest  context,  particularly  as  a  result  of  the  quartet  of  decisions  dealing  with 
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Supra,  note  118. 

Ibid.,  at  684. 

Ibid.,  at  675-76  and  684-85. 

Falconer  and  Macklin,  supra,  note  261,  at  B-35.  See,  also,  Manson,  supra,  note  138, 
at  662  et  seq. 
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standing  by  the  Supreme  Court  of  Canada:      Thorson  v.  The  Attorney  General 

270  271 

of  Canada;       The  Nova  Scotia  Board  of  Censors  v.  McNeil;       The  Minister  of 
Justice    of  Canada    v.    Borowski;        and    Finlay    v.    Canada    (Minister    of 

2.12 

Finance). 

In  Thorson  v.  The  Attorney  General  of  Canada,      the  appellant  brought 
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proceedings  to  declare  the  Official  Languages  Act  ultra  vires  Parliament. 
Standing  was  granted  on  the  basis  that  "standing  of  a  federal  taxpayer  seeking  to 
challenge  the  constitutionality  of  federal  legislation  is  a  matter  particularly 

9  "7  A 

appropriate  for  the  exercise  of  judicial  discretion".      In  The  Nova  Scotia  Board 

in 
of  Censors  v.  McNeil,       the  Court  was  again  concerned  with  the  standing  of  a 

taxpayer  to  challenge  the  constitutional  validity  of  legislation.  The  respondent 
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sought  a  declaration  that  the  Nova  Scotia  Theatres  and  Amusements  Act,  and 
certain  regulations  made  under  the  Act,  were  ultra  vires  the  provincial 
Legislature.  Standing  was  granted,  even  though  the  impugned  legislation  was 
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regulatory  rather  than  declaratory  in  nature. 
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For  a  discussion  of  the  law  of  standing,  and  the  Supreme  Court  of  Canada's  quartet  of 
standing  cases,  see  Law  of  Standing  Report,  supra,  note  207,  ch.  2. 

[1975]  1  S.C.R.  138,  (1974),  43  D.L.R.  (3d)  1  (subsequent  reference  is  to  43  D.L.R.  (3d)). 

[1976]  2  S.C.R.  265,  (1975),  55  D.L.R.  (3d)  632  (subsequent  reference  is  to  55  D.L.R. 
(3d)). 

[1981]  2  S.C.R.  575,  130  D.L.R.  (3d)  588  (subsequent  reference  is  to  130  D.L.R.  (3d)). 

[1986]  2  S.C.R.  607,  33  D.L.R.  (4th)  321  (subsequent  references  are  to  33  D.L.R.  (4th)). 

Supra,  note  270. 

R.S.C.  1970,  c.  0-2. 

Thorson  v.  The  Attorney  General  of  Canada,  supra,  note  270,  at  17-18. 

Supra,  note  271. 

R.S.N.S.  1967,  c.  304. 

The  distinction  between  classes  of  legislation  had  been  drawn  in  Thorson  v   The  Attorney 
General  of  Canada,  supra,  note  270.  However,  in  The  Nova  Scotia  Board  of  Censors  v. 

McNeil,   supra,    note  271,   at   635,   Chief  Justice    Laskin   explained   that    it   was   not    a 
controlling  distinction. 
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In  The  Minister  of  Justice  of  Canada  v.  Borowski,  the  respondent 
brought  an  action  for  a  declaration  that  the  provisions  in  the  Criminal  Code2*1 
permitting  therapeutic  abortions  were  inoperative  as  offending  the  Canadian 
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Bill  of  Rights,  and  that  any  expenditure  of  public  funds  to  support  abortions 
performed  in  accordance  with  the  Criminal  Code  provisions  was  therefore 
illegal.  In  granting  the  respondent  standing,  Mr.  Justice  Martland,  for  the 
majority,  adopted  the  following  test  derived  from  the  two  earlier  decisions:  8 

I  interpret  these  cases  [Thorson  and  McNeil]  as  deciding  that  to  establish 
status  as  a  plaintiff  in  a  suit  seeking  a  declaration  that  legislation  is  invalid,  if 
there  is  a  serious  issue  as  to  its  invalidity,  a  person  need  only  to  show  that  he  is 
affected  by  it  directly  or  that  he  has  a  genuine  interest  as  a  citizen  in  the  validity 
of  the  legislation  and  that  there  is  no  other  reasonable  and  effective  manner  in 
which  the  issue  may  be  brought  before  the  Court.  In  my  opinion,  the  respondent 
has  met  this  test  and  should  be  permitted  to  proceed  with  his  action. 

Until  the  final  decision  of  the  quartet,  it  was  unclear  whether  the 
discretionary  approach  to  standing,  adopted  in  the  above  trilogy  of  cases,  would 
be  limited  in  application  to  challenges  of  constitutional  validity.  In  Finlay  v. 
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Canada  (Minister  of  Finance),  however,  the  Court  considered  whether  "the 
approach  to  public  interest  standing  reflected  in  [Thorson,  McNeil,  and 
Borowski],  in  which  there  was  a  challenge  to  the  constitutional  or  operative 
effect  of  legislation,  applies  to  a  non-constitutional  challenge  to  the  statutory 
authority  for  administrative  action".  In  granting  standing  to  the  respondent,  the 
above  approach,  which  would  permit  standing  to  be  granted  to  parties  who 
provide  a  necessary  voice,  was  extended  to  the  administrative  context. 

Writing  for  the  Court,  LeDain  J.  concluded  that  the  decisions  in  Thorson, 
McNeil,  and  Borowski,  could  not  be  interpreted  as  "providing  clear  and  direct 
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Supra,  note  272. 

R.S.C.  1970,  c.  C-34,  s.  251(4),  (5),  and  (6),  as  am.  by  S.C.  1974-75-76,  c.  93,  s.  22.1. 
Subsequently,  the  Supreme  Court  of  Canada  held  that  the  abortion  section  of  the  Criminal 
Code  was  invalid  as  violating  s.  7  of  the  Charter,  supra,  note  39.  See  R.  v.  Morgentaler, 
[1988]  1  SCR.  30,  44  D.L.R.  (4th)  385. 

R.S.C.  1970,  App.  III. 

The  Minister  of  Justice  of  Canada  v.  Borowski,  supra,  note  272,  at  606. 

Supra,  note  273,  at  327. 
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authority  for  the  recognition  of  public  interest  standing,  as  a  matter  of  judicial 
discretion,  to  bring  a  non-constitutional  challenge  by  an  action  for  a  declaration 
to  the  statutory  authority  for  public  expenditure  or  other  administrative 
action".  In  considering  whether  the  principle  embodied  in  the  trilogy  should 
be  extended  to  such  cases,  LeDain  J.  articulated  the  policy  issue  as  follows: 

This  question  raises  again  the  policy  considerations  underlying  judicial  attitudes 
to  public  interest  standing,  and  in  particular,  whether  the  same  value  is  to  be 
assigned  to  the  public  interest  in  the  maintenance  of  respect  for  the  limits  of 
administrative  authority  as  was  assigned  by  this  court  in  Thorson,  McNeil  and 
Borowski  to  the  public  interest  in  the  maintenance  of  respect  for  the  limits  of 
legislative  authority. 

LeDain  J.  concluded  that  the  same  value  should  be  assigned  to  the  public 
interest  in  the  maintenance  of  respect  for  the  limits  of  administrative  authority. 
He  then  proceeded  to  consider  whether  the  Court  should  exercise  its  discretion 
to  grant  the  respondent  standing,  and  applied  the  test  articulated  by  Martland  J. 
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in  Borowski.  Accordingly,  a  party  seeking  standing  must  have  a  genuine 
interest  in  a  serious  issue;  there  must  be  no  other  reasonable  and  effective 
manner  for  the  issue  to  come  before  the  court;  and  the  issue  must  be  justiciable, 
that  is,  it  must  be  appropriate  subject-matter  for  judicial  consideration. 

It  has  been  suggested  that  this  analysis  may  be  translated  into  the  inquest 
context,  as  follows: 


288 


LeDain  J.'s  analysis  in  Finlay  can  support  an  argument  for  a  discretionary 
public  interest  exception  for  standing  at  coroners  inquests.  The  elements  can  be 
translated  into  the  inquest  context  such  that  standing  would  flow  from  a  showing 
that  (1)  the  party  has  a  genuine  concern  in  a  serious  issue  related  to  the  death  in 
question,  or  (2)  the  prevention  of  future  tragedies,  and  (3)  that  participation  in  the 
inquest,  in  light  of  the  party's  special  experience  or  perspective,  would  add  a 
useful  dimension  to  the  proper  role  of  the  inquest. 
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Ibid.,  at  339. 

Ibid. 

The  Minister  of  Justice  of  Canada  v.  Borowski,  supra,  note  272. 

Manson,  supra,  note  138,  at  664. 
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c.         Stratification  of  Standing/Degrees  of  Participation 

One  consequence  of  the  more  expansive  approach  to  standing  adopted  by 

289 

the  courts,  beginning  with  the  decision  in  Stanford  v.  Harris,  has  been  the 
notion  that  some  people  or  groups  who  qualify  for  standing  should  be  given 
limited  rights  to  participate  in  coroners'  inquests  because  of  the  nature  of  their 
interest.  The  argument  flows  from  the  wording  of  section  41(2)(c)  of  the  Act, 
which  provides  that  "[a]  person  designated  as  a  person  with  standing  at  an 
inquest  may... conduct  cross-examinations  of  witnesses  at  the  inquest  relevant  to 
the  interest  of  the  person  with  standing  and  admissible".  The  issue  of 
"stratification  of  standing"  or  "degrees  of  participation"  has  been  described  as 
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"the  topic  of  the  day".       Moreover,  the  issue  seems  to  have  captured  the 
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attention  of  Ontario's  coroners,  and  to  have  replaced  standing  as  a  vehicle  of 
control. 

The  notion  that  the  phrase  "relevant  to  the  interest  of  the  person  with 
standing",  contained  in  section  41(2)(c),  would  authorize  the  grant  of  differing 
rights  of  participation  to  individuals  or  groups  with  standing  was  first  raised  by 
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Campbell  J.  in  Stanford  v.  Harris.      His  comments,  however,  were  made  in 
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connection  with  the  decision  whether  or  not  to  grant  standing: 

Different'  applicants  will  have  a  different  degree  of  interest  in  the  potential 
recommendations  of  a  jury.... 

It  will  be  a  question  of  degree  in  each  case  and  the  coroner  must  have  a  wide 
ambit  of  discretion  in  the  application  of  the  test,  in  the  sense  that  he  is  applying  a 
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Supra,  note  143. 

Coroners  Act,  supra,  note  3  (emphasis  added). 

Falconer  and  Macklin,  supra,  note  261,  at  B-39. 

See,  for  example,  Young,  supra,  note  92,  at  A- 19,  and  Cairns,  supra,  note  261,  at  B-4 
to  B-9. 

Supra,  note  143. 

Ibid.,  at  156,  167.  It  has  been  suggested  by  the  Divisional  Court  that  these  comments  "are 
equally  applicable  to  the  coroner's  control  of  degrees  of  participation  in  the  inquest  once 
standing  is  granted,  having  regard  to  the  nature  and  degree  of  the  interest  of  the  party 
having  standing":  People  First  of  Ontario  v.  Porter,  supra,  note  101,  at  619. 
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degree  of  judgment  to  a  question  of  mixed  fact  and  law  that  presents  no  simple 
mechanical  solution. 


[T]he  coroner  has  the  power  and  the  duty  to  see  that  the  sideshow  does  not  take 
over  the  circus....  It  is  for  the  coroner  in  each  case  to  balance  this  danger,  and  the 
need  to  avoid  repetition  and  unduly  prolonged  procedures,  against  the  degree  of 
knowledge  or  expertise  demonstrated  by  the  applicants  for  standing  and  the 
degree  to  which  they  and  their  counsel  can  assist  by  providing  a  point  of  view 
that  might  not  otherwise  emerge. 

The  issue  was  first  considered  directly  by  the  Court,  however,  in  People 
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First  of  Ontario  v.  Porter.  In  that  case,  as  we  discussed  above,  the  presiding 
coroner  at  the  inquest  into  the  deaths  at  Christopher  Robin  Home  for  Children 
had  provided  copies  of  the  medical  records  of  the  deceased  children  to  all  of  the 
parties  granted  standing,  except  the  mothers  of  two  deceased  children  and 
People  First,  "a  self-help  advocacy  group  for  people  labelled  as  disabled".  In 
refusing  production,  the  coroner  expressed  concern  about  the  confidential  nature 
of  the  records.  With  respect  to  People  First,  he  added  that  its  interest  was  related 
only  to  the  recommendation  or  preventive  function  of  the  inquest,  since  that  was 
the  premise  upon  which  standing  was  both  sought  and  granted.  Hence,  it  was 
not  concerned  directly  with  the  examination  of  the  history  of  the  individual 
deaths.  People  First  argued  that  their  unique  perspective  would  enhance  the 
investigative  function  of  the  inquest  and  that  production  of  the  medical  records 
was  necessary  to  ensure  a  full  opportunity  to  pursue  the  question  whether  the 
deaths  were  preventable. 

In  rejecting  the  claims  of  both  the  parents  and  People  First,  the  Divisional 
Court  concluded  that  the  coroner  had  committed  no  jurisdictional  error  in  ruling 
against  disclosure.  The  analysis  embraced  the  concept  of  differentiated  or 
stratified  rights  of  participation,  and  characterized  the  central  issue  as  follows:" 

The  crucial  underlying  issue  is  whether  the  coroner  is  entitled  in  the  case  of 
an  institutional  death  to  draw  a  line  between  the  general  social  and  preventive 
interest  of  interveners  like  People  First,  and  the  immediate  and  investigative 
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Ibid. 
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Ibid.. 

at  613 
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Ibid, 

at  622 
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interest  of  those  personally  and  acutely  connected  to  the  deaths,  such  as  the 
families,  the  caregivers,  and  the  institutional  survivors. 

After  discussing  the  different  functions  of  the  modern  inquest,  and 
commenting  that  it  would  be  inappropriate  for  public  interest  interveners  to 
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dominate  an   inquest  by  turning   it  into  a  royal  commission,       the  Court 
concluded  that  the  wording  of  section  41(2)(c)  was  an  express  acknowledgment 
by  the  Legislature  that  there  should  be  "different  levels  of  participatory  rights 
corresponding  to  the   quality  and  degree  of  each   intervener's   interest". 
Accordingly,  the  Court  concluded  as  follows: 

The  key  to  the  issue  of  medical  record  disclosure,  and  the  issue  of  limited 
cross-examination  and  participation  generally,  is  in  the  definition  of  the  scope  of 
the  intervener's  direct  and  substantial  interest.  If  the  intervener's  direct  and 
substantial  interest  extends  to  the  facts  surrounding  the  individual  deaths,  then  the 
public  interest  interveners  should  have  the  same  rights  as  other  parties.  If  their 
direct  and  substantial  interest  is  limited  to  the  social  and  preventive  functions 
involved  in  the  potential  jury  recommendations,  then  their  rights  of  cross- 
examination  and  participation  should  be  correspondingly  limited  to  the  extent  it 
can  be  done  fairly. 


In  our  view... it  is  clearly  open  to  a  coroner  in  a  proper  case  to  distinguish 
between  degrees  of  direct  interest  by  the  various  parties  to  an  inquest,  and  to  limit 
the  participation  of  each  intervener  to  the  issues  of  fact  vital  to  their  particular 
interest. 

In   a   brief  unanimous   decision,   the   Court   of  Appeal   reversed   the 
Divisional  Court,  and  ordered  that  the  medical  files  be  produced  to  the  two 
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mothers  and  the  public  interest  intervener.       However,  the  Court  did  not 
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People  First  of  Ontario  v.  Porter,  supra,  note  229. 
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respond,  in  depth,  to  any  of  the  arguments  advanced.  With  respect  to  the 


stratification  argument,  the  Court  of  Appeal  simply  stated  as  follows: 
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It  is  at  least  arguable  that  s.  41(1)  of  the  Coroners  Act  does  not  permit  any 
degree  of  or  'stratification'  of  standing  and  that  the  only  limitation  is  in  the  extent 
of  cross-examination  permitted  under  s.  41(2)(c). 
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In  Black  Action  Defence  Committee  v.  Huxter,  Coroner,  Adams  J. 
quoted  the  above  passage  from  the  Court  of  Appeal  decision  in  People  First  of 
Ontario  v.  Porter,  and  characterized  it  as  expressing  "tentative  doubt  that 
'stratification'  of  standing  was  permitted  other  than  in  the  extent  of  cross- 
examination".  Although  Adams  J.  concluded  that  the  coroner  should  be  directed 
to  "grant  standing  to  the  Alliance  to  participate  in  exploring  the  issue  of  cross- 
cultural  sensitivity  in  police  dealings  with  the  mentally  ill",  it  has  been 
suggested  that  this  ought  not  to  be  interpreted  as  suggesting  that  standing  can  be 
stratified,  since  that  issue  did  not  arise  in  the  case  before  him  and  no  ruling  was 
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required.  Counsel  for  the  Urban  Alliance  agreed  that  its  participation  would 
be  restricted  to  the  issue  of  cross-cultural  sensitivity  in  police  dealings  with  the 
mentally  ill.  Accordingly,  the  Court  was  not  required  to  determine  whether  a 
person  who  has  been  granted  standing  is  entitled  to  participate  fully  if  they  so 
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desire. 


(iv)       Evidence 

307 

In  the  1971  Coroners  Report,  the  Commission  concluded  that  the 
admissibility  of  evidence  at  coroners'  inquests  should  not  be  governed  by  the 
rules  of  evidence  applicable  to  the  courts.  The  Commission  recommended  that 
the  new  Act  should  "contain  a  provision  to  the  effect  that  the  presiding  officer 
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Ibid.,   at  291.  This  brief  statement,  while  not  supportive,  cannot  be  characterized  as 
dismissing  the  position. 

Supra,  note  1 18,  at  673. 

Ibid,  at  685. 

Falconer  and  Macklin,  supra,  note  261,  at  B-41. 

Ibid. 

Supra,  note  1 ,  at  99. 
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may  admit  any  evidence  which  he  considers  meets  such  standards  of  proof  as 
are  commonly  relied  on  by  reasonably  prudent  men  in  the  conduct  of  their  own 
affairs,  and  that  the  nature  of  the  proof  should  go  to  the  weight  of  the  evidence, 
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not  to  its  admissibility".  The  Commission  added,  however,  that  the  new  Act 
should  "specifically  provide  that  anything  which  is  inadmissible  in  a  court 
because  of  any... privilege  should  also  be  inadmissible  at  an  inquest".  With 
respect  to  documentary  evidence,  the  Commission  recommended  that  the  Act 
should  provide  that  "where  a  document  is  produced,  a  photocopy  may  be  placed 
in  evidence  in  lieu  thereof,  and  that  where  any  other  thing  is  produced,  a 
photograph  or  a  sufficient  written  description  of  the  thing,  or  both,  may  be 
placed  in  evidence  in  lieu  thereof." 

The  Commission's  recommendations  are  embodied  in  section  44  of  the 
Coroners  Act,      which  provides  as  follows: 

44. — (1)  Subject  to  subsections  (2)  and  (3),  a  coroner  may  admit  as  evidence 
at  an  inquest,  whether  or  not  admissible  as  evidence  in  a  court, 

(a)  any  oral  testimony;  and 

(b)  any  document  or  other  thing, 

relevant  to  the  purposes  of  the  inquest  and  may  act  on  such  evidence,  but  the 
coroner  may  .exclude  anything  unduly  repetitious  or  anything  that  the  coroner 
considers  does  not  meet  such  standards  of  proof  as  are  commonly  relied  on  by 
reasonably  prudent  persons  in  the  conduct  of  their  own  affairs  and  the  coroner 
may  comment  on  the  weight  that  ought  to  be  given  to  any  particular  evidence. 

(2)  Nothing  is  admissible  in  evidence  at  an  inquest, 

(a)  that  would  be  inadmissible  in  a  court  by  reason  of  any  privilege 
under  the  law  of  evidence;  or 

(b)  that  is  inadmissible  by  the  statute  under  which  the  proceedings  arise 
or  any  other  statute. 
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Ibid.,  at  101. 
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(3)  Nothing  in  subsection  (1)  overrides  the  provisions  of  any  Act  expressly 
limiting  the  extent  to  or  purposes  for  which  any  oral  testimony,  documents  or 
things  may  be  admitted  or  used  in  evidence. 

(4)  Where  the  coroner  is  satisfied  as  to  their  authenticity,  a  copy  of  a 
document  or  other  thing  may  be  admitted  as  evidence  at  an  inquest. 

(5)  Where  a  document  has  been  filed  in  evidence  at  an  inquest,  the  coroner 
may,  or  the  person  producing  it  or  entitled  to  it  may  with  the  leave  of  the  coroner, 
cause  the  document  to  be  photocopied  and  the  coroner  may  authorize  the 
photocopy  to  be  filed  in  evidence  in  the  place  of  the  document  filed  and  release 
the  document  filed,  or  may  furnish  to  the  person  producing  it  or  the  person 
entitled  to  it  a  photocopy  of  the  document  filed  certified  by  the  coroner. 

The  Commission  also  addressed  the  controversial  question  of  reconciling 
criminal    investigations    with    the    inquest    process    by    recommending    the 

3 12 

maintenance  of  existing  protections,  supplemented  with  a  provision  ensuring 
that  a  person  charged  with  a  criminal  offence  arising  out  of  a  death  would  not  be 
a  compellable  witness  at  an  inquest  into  that  death.  These  issues  are  discussed 
further  below. 


(v)       The  Jury's  Obligations 

a.  Verdicts  and  Findings  of  Responsibility 

One  of  the  primary  responsibilities  of  the  jury  is  to  return  a  verdict,  or 
finding,  regarding  the  traditional  questions  set  out  in  section  31(1)  of  the 
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Coroners  Act,      that  is,  who  the  deceased  was,  and  how,  when,  where,  and  by 
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The  Act  dealt  with  criminal  charges  in  3  ways.  First,  it  provided  that,  if  a  charge  was  laid, 
only  the  Attorney  General  could  order  an  inquest  (see,  now,  Coroners  Act,  ibid.,  s.  27(1), 
reproduced  infra,  note  439).  Second,  if  a  charge  was  laid  during  an  inquest,  the  inquest  had 
to  be  closed  (see,  now,  Coroners  Act,  supra,  note  3,  s.  27(2),  reproduced  infra,  note  439) 
Third,  with  respect  to  witnesses,  the  Act  provided  a  guarantee  against  self-incrimination 
such  that  answers  could  not  be  used  in  subsequent  proceedings,  civil  or  criminal,  except  a 
prosecution  for  perjury  (see,  now,  Coroners  Act,  supra,  note  3,  s.  42,  reproduced  infra,  this 
ch.,  sec.  6(c)). 

1 97 1  Coroners  Report,  supra,  note  1 ,  at  101. 

Infra,  this  ch.,  sec.  6(c). 

Supra,  note  3.  Section  31(1)  is  reproduced  supra,  this  ch.,  sec  5(h)(i). 
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what  means  the  deceased  came  to  his  or  her  death.  In  accordance  with  a 
recommendation  made  in  the  1971  Coroners  Report,  section  31(2)  of  the  Act 
provides  that  "[t]he  jury  shall  not  make  any  finding  of  legal  responsibility  or 
express  any  conclusion  of  law  on  any  matter  referred  to  in  subsection  (1)". 
Indeed,  a  finding  that  contravenes  section  31(2)  "is  improper  and  shall  not  be 
received".       Where  the  jury  fails  to  deliver  a  proper  finding,  it  must  be 
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discharged.  A  verdict  or  finding,  however,  may  be  returned  by  a  majority  of 
the  jurors  sworn.  It  would  appear,  moreover,  that,  except  in  cases  of  a  serious 
allegation  such  as  suicide,  the  jury  must  be  satisfied  of  their  findings 
according  to  the  ordinary  civil  standard  of  proof,  that  is,  on  a  balance  of 
probabilities. 

321  322 

In  People  First  of  Ontario  v.  Porter,  discussed  above,  the  Divisional 
Court  considered  a  ruling  by  the  presiding  coroner  that  disallowed  a  question  as 
to  whether  certain  medical  procedures  fell  below  generally  accepted  standards 
of  medical  practice  in  Ontario.  The  coroner  concluded  that  the  question  should 
not  be  answered  on  the  ground  that  the  answer  would  infringe  section  31(2)  of 
the  Act,  which  prohibits  findings  of  legal  responsibility  or  conclusions  of  law. 
The  Divisional  Court  noted  that  "[t]here  is  a  fine  line  between  questions  that 
simply  bring  forward  the  facts  and  questions  with  legal  content  that  invite 
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findings  of  legal  responsibility  contrary  to  s.  31(2)  of  the  Act".  The  Court 
held  that  the  coroner  had  "made  a  close  judgment  call",  and  refused  to  intervene 
on  this  ground.  This  conclusion  is  interesting,  in  light  of  the  fact  that  the 
inquest  centred  around  issues  involving  the  quality  of  care.  It  might  be 
suggested  that,  if  questions  as  to  the  appropriateness  of  medical  care  are  not 
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Coroners  Act,  supra,  note  3,  s.  31(4). 

Ibid.,  s.  31(5). 

Ibid.,  s.  38. 

Discussed  infra,  this  sec. 

Supra,  note  101. 

Supra,  this  ch.,  sec.  5(a)(iv). 

People  First  of  Ontario  v.  Porter,  supra,  note  101,  at  648. 

Ibid. 
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permitted  at  an  inquest  that  raises  quality  of  care  issues,  the  usefulness  of  the 

325 

inquest  would  be  unduly  restricted.  On  appeal,  the  judgment  was  reversed  on 
the  issue  of  the  production  of  medical  records,  discussed  earlier;  however,  the 
Court  chose  not  to  rule  on  the  section  31(2)  issue,  other  than  to  say  that  it  did 
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not  result  in  a  loss  of  jurisdiction. 

Related  issues  were  raised  in  Re  Beckon.  In  that  case,  the  Divisional 
Court  considered  a  number  of  issues,  including  the  propriety  of  a  coroner's 
charge  to  the  jury.  The  jury's  verdict  of  suicide  was  quashed  on  the  ground  that 
a  finding  of  suicide  could  be  made  only  if  the  jury  was  satisfied  beyond  a 
reasonable  doubt.  However,  Reid  J.  went  on  to  discuss  the  "inappropriateness  of 
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an  Ontario  jury  being  asked  to  consider  verdicts  of  either  suicide  or  murder". 
He  concluded  that  "the  practice  of  leaving  suicide  or  murder  verdicts  for  inquest 
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juries  to  consider  should  be  discontinued".  Section  31(2)  may  permit  a 
finding  of  homicide,  but  not  one  of  murder  or  suicide,  since  both  of  these 
conclusions  involve  a  finding  of  intent,  which  would  be  a  finding  of 
responsibility  prohibited  by  section  31(2). 

Reid  J.  also  criticized  the  coroner  for  asking  the  jury  to  prepare  a 
narrative  for  inclusion  in  its  verdict,  in  the  following  terms: 
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This  is  not  called  for  in  the  legislation  nor  is  it  found  in  the  form  of  verdict 
appearing  in  the  regulations.  Dr.  Young  appears  to  have  caused  to  be  inserted  in 
the  form  handed  to  this  jury  the  word  "Narrative"  to  indicate  where  it  should 
begin.  The  jury  complied  with  this  and  his  instructions  by  setting  out  over  six 
pages  of  the  story  of  the  events  leading  to  and  surrounding  the  death  as  they  saw 
it. 
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People  First  of  Ontario  v.  Porter,  supra,  note  229. 

Supra,  this  ch.,  sec.  5(b)(iii)a(3). 

People  First  of  Ontario  v.  Porter,  supra,  note  229,  at  292. 

(1990),  70  D.L.R.  (4th)   136,  38  O.A.C.  32  (Div.  Ct.)  (subsequent  references  are  to 
70  D.L.R.  (4th)),  affd  supra,  note  117. 

Ibid.,  at  144. 

Ibid. 

Ibid,  at  145-46. 
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This,  in  my  respectful  opinion,  is  contrary  to  the  practice  which  has 
uniformly  been  followed  in  the  instruction  of  juries,  be  they  civil  or  criminal,  in 
the  courts  of  this  country....  There  are  numerous  objections  to  it,  not  the  least  of 
which  is  that  it  must  tend  to  give  undue  weight  to  jurors  who  are  adept  at 
composing  a  narrative....  There  is  no  justification  for  a  practice  which  might, 
through  lack  of  skill  or  the  reticence  that  lack  might  induce,  cause  a  juror  to  hang 
back.  It  is  a  practice  which,  in  my  respectful  opinion,  should  stop. 

Finally,  the  Court  also  referred  to  the  "strong  expression"  of  the 
coroner's  belief  that  the  death  was  suicide,  and  commented  that  it  "went  beyond 
instructions  and  amounted  to  a  virtual  direction  that  would  leave  a  juror  no  real 
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option  . 

An  appeal  to  the  Court  of  Appeal  for  Ontario  was  dismissed  by  a 
unanimous  decision.  In  the  course  of  the  decision,  Morden  A.C.J.O.  remarked 
that  the  basic  purpose  of  an  inquest  is  "the  public  ascertainment  of  the  facts 
relating  to  certain  deaths  without  trespassing  into  the  domain  of  courts  of 
law".  With  respect  to  the  available  verdicts  and  section  31(2),  he  concluded 
that  the  Divisional  Court  was  wrong  in  holding  that  a  finding  of  suicide  was  a 
conclusion  of  law  or  a  finding  of  responsibility.  A  finding  of  legal  responsibility 
required  a  conclusion  that  a  named  person  was  either  civilly  or  criminally  liable 
for  the  death,  and  neither  suicide  nor  attempted  suicide  constitutes  a  criminal 
offence  or  gives  rise  to  a  civil  cause  of  action.  Morden  A.C.J.O.  also  held  that 
a  finding  of  suicide  did  not  amount  to  a  conclusion  of  law,  although,  in  his  view, 
this  was  a  somewhat  broader  question: 

In  my  opinion,  it  is  reasonable  to  think  that  'any  conclusion  of  law'  covers 
more  ground  than  'any  finding  of  legal  responsibility'.  A  finding  of  legal 
responsibility  probably  involves  a  finding  that  a  named  person  was  civilly  or 
criminally  responsible  for  the  death....  It  may  be  that  the  prohibition  against 
expressing  any  conclusion  of  law  would  prevent  the  embodiment  of  the  finding  in 
a  legal  category  or  term — for  example,  with  respect  to  the  finding  of  'the  means' 
by  which  'the  deceased  came  to  his  death',  to  affix  the  term  'murder'  or 
'manslaughter',  even  though  no  person  were  named  as  being  responsible. 
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Ibid,  at  146. 

Re  Beckon,  supra,  note  117. 

Ibid,  at  264. 

Ibid,  at  263. 

Ibid,  at  263-64. 
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Morden  A.C.J.O.  accepted  that  a  finding  of  suicide  necessarily  included  a 
finding  of  intent;  however,  he  did  not  agree  that  it  therefore  expressed  a 
conclusion  of  law.  He  concluded  that  a  finding  of  suicide  should  be  construed, 
according  to  the  ordinary  and  common  usage,  to  mean  "self-inflicted",  without 
implying  any  legal  conclusion  as  to  intention,  even  though  it  is  clearly  distinct 
from  a  finding  of  death  by  accident  or  misadventure.  Mr.  Justice  Morden  also 
concluded  that  "in  cases  where  the  evidence  clearly  shows  that  the  deceased 
committed  suicide,  the  inability  to  make  the  finding  that  the  deceased  committed 
suicide  (and,  accordingly,  to  conclude  that  the  means  were  'undetermined') 
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could  frustrate  the  making  of  valuable  recommendations". 

Morden  A.C.J.O.  also  considered  the  instructions  given  to  the  jury, 
disagreeing  with  the  Divisional  Court  that  suicide  must  be  proven  beyond  a 
reasonable  doubt.  In  his  view,  "with  respect  to  proof  of  a  serious  allegation  such 
as  one  of  suicide... the  required  standard  of  proof  is  not  proof  beyond  a 
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reasonable   doubt   but,   rather,   proof  to   a   high    degree   of  probability". 
Notwithstanding  the  reference  to  a  "high  degree  of  probability",  it  would  appear 
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that  the  standard  remains  proof  on  a  balance  of  probabilities.  The  reference 
appears  to  be  intended  to  ensure  that  the  jury  appreciates  the  seriousness  of  the 
allegation,  and  the  presiding  coroner  must  decide  the  best  means  by  which  to 
convey  that  to  the  jury.  Mr.  Justice  Morden  added  that  the  coroner  had  erred  in 
extrapolating  a  standard  of  proof  from  the  evidentiary  provision  contained  in 
section  44(1)  of  the  Coroners  Act,  since  that  section  dealt  only  with  the  ability 
to  exclude  evidence,  and  not  the  ultimate  standard  to  be  employed  when  making 
findings  of  fact. 
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Ibid.,  at  266. 

Ibid.,  at  270. 

See  the  suggested  instruction  to  the  jury  set  out  by  Morden  A.C.J.O.  ibid.,  at  271-72, 
reproduced  infra,  ch.  5,  note  171. 

R.S.O.  1980,  c.  93.  Section  44(1)  of  the  present  Act,  supra,  note  3,  which  is  reproduced 
supra,  this  ch.,  sec.  5(b)(iv),  permits  the  coroner  to  exclude  evidence  that  "the  coroner 
considers  does  not  meet  such  standards  of  proof  as  are  commonly  relied  on  by  reasonably 
prudent  persons  in  the  conduct  of  their  own  affairs". 

Recently,  the  Supreme  Court  of  Victoria  in  Australia  reached  a  similar  conclusion  with 
respect  to  an  inquest  involving  an  allegation  that  a  nurse  had  assaulted  an  elderly  patient 
See  Anderson  v.  Blashki,  [1993]  2  V.R.  89  (Vict.  S.C.).  After  acknowledging  that  the 
Coroners  Act  1985  did  not  stipulate  the  applicable  standard  of  proof,  Gobbo  J.  concluded, 
at  96,  that  the  "nature  of  the  allegation  here  demands  a  high  standard  of  proof'  He 
remarked  that  the  evidence  must  be  "commensurate  with  the  gravity  of  the  allegation'-  and, 
at  95-96,  stated  as  follows: 
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Morden  A.C.J.O.  found  two  other  areas  of  deficiency.  First,  the  coroner 
had  asked  the  jury  to  prepare  a  narrative  account  of  the  significant  facts  before 
considering  possible  recommendations.  It  was  held  that  the  request  for  a 
narrative,  while  perhaps  "useful  and  interesting"  was  not  authorized  by  the 
statute.  Moreover,  the  Court  agreed  with  the  Divisional  Court's  observation 
"that  the  writing  of  a  narrative  must  tend  to  give  undue  weight  to  jurors  who  are 
adept  at  composing  a  narrative".  Second,  the  Court  accepted  the  respondent's 
argument,  framed  in  terms  of  bias,  that  the  "forceful  statement  of  the  coroner's 
opinion  reasonably  gives  rise  to  the  view  that  the  jury  had  not  been  instructed  in 
an  impartial  and  judicial  manner".  In  reaching  this  conclusion,  Morden 
A.C.J.O.  referred  to  various  aspects  of  the  Code  of  Ethics  for  Coroners  issued 
by  the  Ministry  of  the  Solicitor  General  that  describe  the  need  for  impartiality  in 
dealing  with  a  jury.  Emphasizing  the  functional  separation  between  the  coroner 
and  the  jury,  he  stated  as  follows: 

The  basic  duty  of  a  coroner  instructing  a  jury  is  to  assist  it  in  arriving  at  a 
true  verdict  on  the  evidence.  Under  the  system,  the  determination  of  the  facts  is  to 
be  that  of  the  jury,  not  of  the  coroner.  In  assisting  the  jury,  the  coroner  is  entitled 
to  express  his  or  her  view  on  matters  of  evidence... provided  that  the  coroner 
makes  it  clear  to  the  jury  that  it  is  their  view  of  the  evidence  which  is 
determinative,  not  that  of  the  coroner. 

b.         Recommendations 

In  addition  to  the  jury's  function  to  make  findings  of  fact  concerning  the 
death,  it  has  the  authority  to  make  recommendations.  Section  31(3)  of  the 
Coroners  Act     provides  as  follows: 


[T]he  assault  allegation  is  required  to  be  proved  on  the  lesser  standard  on  the  balance 
of  probabilities  despite  the  criminal  nature  of  the  allegation.  But,  because  of  the 
gravity  of  the  allegation,  proof  of  the  criminal  act  must  be  'clear  cogent  and  exact 
and  when  considering  such  proof,  weight  must  be  given  to  the  presumption  of 
innocence'. 
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Re  Beckon,  supra,  note  1 17,  at  273. 
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Ibid. 
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Ibid.,  at  275. 
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Ibid,  at  274. 
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Supra,  note  3 . 
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31. — (3)  Subject  to  subsection  (2),  the  jury  may  make  recommendations 
directed  to  the  avoidance  of  death  in  similar  circumstances  or  respecting  any 
other  matter  arising  out  of  the  inquest. 

In  the  1971  Coroners  Report,  the  Commission  acknowledged  the 
importance  of  the  inquest's  ability  to  initiate  "corrective  measures",  stating  as 
follows: 

A  modern  coroner  system  has  a  major  function  in  the  area  of  public  safety, 
exercised  primarily  through  the  inquest.  In  this  respect,  the  inquest  is  and  should 
continue  to  be  an  important  means  by  which  the  effectiveness  of  such  matters  as 
legislation,  regulations  and  industrial  practices  designed  to  ensure  safe  conditions 
in  industry  and  the  community  can  be  tested  in  the  light  of  circumstances  which 
may  indicate  their  inadequacy.  The  inquest  serves  as  the  focal  point  for  this  test 
by  synthesizing  facts  and  expert  and  lay  opinion  in  the  findings  and 
recommendations  of  the  jury. 

The  Commission  noted  that  there  existed  no  "follow-up  procedure"  and 
endorsed  "the  need  for  a  formal  procedure  of  this  sort  as  an  integral  part  of  a 
modern  coroner  system".  The  Commission  commented  that  developments  in 
this  direction  would  assist  in  moving  the  coroner's  system  towards  being  "a 
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major  provincial  resource  for  the  control  of  preventable  deaths".  Other  than 
section  31(3),  the  only  reference  made  to  recommendations  in  the  Act  is  in  the 
general  listing  of  the  Chief  Coroner's  obligations.  Section  4(1  )(d)  of  the  Act 
provides  that  the  Chief  Coroner  shall  "bring  the  findings  and  recommendations 
of  coroners'  juries  to  the  attention  of  appropriate  persons,  agencies  and 
ministries  of  government". 

Flowing  from  this  obligation,  an  informal  process  has  been  developed. 
When  verdicts  are  received  by  the  Chief  Coroner's  office,  the  recommendations, 
the  coroner's  report,  and  any  explanations  are  examined  with  a  view  to 
developing  a  list  of  agencies  and  persons  that  should  be  advised  of  the  jury's 
recommendations.  The  Chief  Coroner's  office  then  notifies  these  individuals 
and  agencies,  provides  them  with  a  copy  of  the  verdict,  and  requests  their 
comments,  including  their  plans  to  implement  any  recommendations  that  are 


Supra,  note  1. 
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Ibid.,  at  30. 
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Ibid.,  at  3 1-32 

350 

Ibid.,  at  32. 
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within  their  authority.  The  Chief  Coroner's  office  carefully  monitors  the 
recommendations  with  a  view  to  their  eventual  implementation.  Copies  of  the 
correspondence  are  forwarded  to  the  local  coroner  who  presided  at  the  inquest 
and  the  local  Crown  Attorney.  When  recommendations  are  specific,  and  the 
person  or  agency  that  appears  to  be  responsible  does  not  respond  or  the 
responses  are  not  satisfactory,  the  Chief  Coroner's  office  will  pursue  the  matter 
informally  with  government  agencies  whether  provincial,  federal,  or  municipal. 
Although  the  jury  is  authorized  to  make  only  recommendations,  it  would  appear 
that  "approximately  75%  result  in  changes  in  implementation  by  the  affected 
agencies,  ministries  and  persons". 

The  holding  of  inquests  into  a  number  of  deaths  occurring  in  dangerous 
and  preventable  situations,  and  the  resulting  recommendations,  have  contributed 
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to  a  number  of  significant  changes,  including  amendments  to  fire  regulations, 
the  Police  Services  Act,      and  the  introduction  of  the  Advocacy  Act,  1992.      In 
the  airline  industry,  a  modern  method  for  reporting  and  tracking  the  cardiac 
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histories  of  pilots  can  be  attributed  to  an  inquest.  Recommendations  have  also 
produced  changes  in  respect  of  various  industrial  practices  relating  to  such 

356  357 

activities  as  mining  and  window  washing  of  large  buildings.  With  respect 
to  complex  social  issues,  juries  have  recommended  the  need  for  comprehensive 
inquiries  by  provincial  task  forces  in  respect  of  such  issues  as  the  care  in  rest 
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Young,  supra,  note  92,  at  A-22. 

See  Verdict  of  Coroner's  Jury  into  the  Deaths  of  Donna  Cann  et  al.  (Ont.,  April  8,  1991) 
(Rupert  Hotel  deaths). 

Supra,  note  87.  See  Verdict  of  Coroner's  Jury  into  the  Death  of  Tracey  Cook  (Ont., 
November  22,  1989). 

Supra,  note  60.  While  other  individuals  and  organizations  had  been  promoting  this 
initiative  for  some  time,  it  is  clear  that  the  Verdict  of  Coroner's  Jury  into  the  Death  of 
Joseph  Kendall  (Ont.,  November  27,  1990)  ("Kendall  inquest"),  was  an  important  factor  in 
the  introduction  of  this  legislation.  See  Ziemba,  "On  behalf  of  the  vulnerable",  in  The 
Toronto  Star  (April  22,  1992)  A 19,  where  the  Minister  of  Citizenship  gives  credit  to  the 
recommendations  relating  to  the  death  of  Joseph  Kendall,  an  ex-psychiatric  patient 
residing  in  a  boarding  home. 

See  Verdict  of  Coroner's  Jury  into  the  Death  of  Jack  Austin  et  al.  (Ont.,  January  16,  1985). 

See  Verdict  of  Coroner's  Jury  into  the  Death  of  Gerry  Urschel  (Ont.,  May  17,  1989). 

See  Verdict  of  Coroner's  Jury  into  the  Death  of  Joao  Vieira  (Ont.,  August  24,  1990). 
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homes  and  midwifery.  The  inquest  into  the  death  of  Benjie  Hayward 
focused  public  attention  on  the  dangers  of  teenage  drug  abuse,  while  another 
inquest  highlighted  the  potential  risks  associated  with  the  use  of  certain 
homeopathic  remedies  during  pregnancy.  A  number  of  changes  in  the 
operational  methodology  of  the  Tactical  Response  Unit  of  the  Ontario 
Provincial  Police  were  the  direct  result  of  the  inquest  into  the  death  of  Bernard 
Bastien. 


6.         CONSTITUTIONAL  CONSIDERATIONS 

(a)       General 

The  threshold  question  facing  the  Commission  in  its  1971  Coroners 
Report  was  whether  the  coroner  system  continued  to  be  a  part  of  the  criminal 
process,  as  it  had  been  historically.  If  the  coroner's  inquest  was  regarded  as  a 
court  of  criminal  record,  then,  pursuant  to  section  91(27)  of  the  Constitution 
Act,  1867,  "the  legislative  jurisdiction  to  prescribe  procedural  rules  relating  to 
a  great  many  of  the  coroner's  functions  would  lie  with  Parliament  and  not  with 
the  Legislative  Assembly  of  Ontario".  This  was  the  view  expressed  by  the 
Ontario  Court  of  Appeal  in  Wolfe  v.  Robinson,*  although  the  discussion  was 
obiter  dictum.  While  Wolfe  v.  Robinson  concerned  a  parent's  request  for 
standing,  a  number  of  other  cases  have  arisen  in  which  testimony  was  sought 


358 
359 

360 

361 
362 
363 
364 

365 
366 


See  Kendall  inquest,  supra,  note  354. 

See  Verdict  of  Coroner's  Jury  into  the  Death  of  Daniel  McLaughlin-Harris  (Ont.,  July  17, 
1985). 

See  Verdict  of  the  Coroner's  Jury  into  the  Death  of  Benjamin  Hayward  (Ont.,  August  12, 
1988). 

See  Verdict  of  Coroner's  Jury  into  the  Death  of  Liam  Brennan  (Ont.,  July  12,  1991). 

See  Verdict  of  Coroner's  Jury  into  the  Death  of  Bernard  Bastien  (Ont..  April  13,  1989). 

Supra,  note  1. 

30  &  31  Vict.,  c.  3  (U.K.).  Section  91(27)  gives  to  the  Parliament  of  Canada  exclusive 
jurisdiction  to  legislate  in  relation  to  "|t|he  Criminal  Law,  except  the  Constitution  of 
Courts  of  Criminal  Jurisdiction,  but  including  the  Procedure  in  Criminal  Matters" 

1971  Coroners  Report,  supra,  note  1,  at  13. 

Supra,  note  14.  Schroeder  J. A.,  at  135,  said  that  it  was  "too  late  in  the  da\  to 
contend... that  the  Coroner's  Court  is  not  a  criminal  Court  of  record". 
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from  a  person  who  had  been  charged  with,  or  was  suspected  of,  a  criminal 
offence  in  respect  of  the  death.  In  Batary  v.  The  Attorney  General  for 
Saskatchewan,  the  Supreme  Court  of  Canada  held  that  legislation  compelling 
a  person  who  had  been  charged  with  murder  to  give  evidence  at  a  coroner's 
inquest  into  the  death  was  ultra  vires  the  provincial  Legislature.  However,  in  R. 
v.  McDonald;  Ex  parte  Whitelaw,  the  British  Columbia  Court  of  Appeal 
declined  to  apply  the  ruling  to  a  person  who  was  suspected  of  having  committed 
an  offence  in  connection  with  the  death,  but  who  had  not  yet  been  charged.  The 
Court  upheld  the  provincial  legislation,  and  situated  the  contemporary  coroner's 
function  as  part  of  the  administration  of  justice  in  the  province. 

On  the  issue  of  constitutionality,  the  Commission  ultimately  concluded  as 
follows: 

In  the  absence  of  an  authoritative  decision  upon  these  questions  by  the  Supreme 
Court  of  Canada,  it  is  not  possible  for  the  Commission  to  undertake  an  analysis 
which  would  be  any  more  useful  than  the  simple  observation  that  there  is  a  basic 
disagreement  among  some  of  the  most  skilled  jurists  in  Canada  upon  the 
constitutional  position  of  the  coroner. 

The  constitutionality  of  coroners'  investigations  and  inquests  appears  to 
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have  been  settled  by  the  Supreme  Court  of  Canada  in  Faber  v.  The  Queen. 
The  specific  question  to  be  determined  in  the  case  was  whether  an  application 
for  judicial  review, of  a  coroner's  order  holding  a  witness  in  contempt  for  refusal 
to  testify  ought  to  be  brought  in  a  court  of  criminal  jurisdiction  or  a  court  of 
civil  jurisdiction.  Mr.  Justice  de  Grandpre,  writing  for  a  majority,  began  his 
analysis  by  observing  that  the  issue  required  the  Court  "to  consider  the  role  of 
the  coroner  in  Quebec  at  the  present  time,  the  nature  of  the  institution  and  the 
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purpose  of  the  inquests  entrusted  to  him  by  the  law".      While  tracing  the  history 
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Supra,  note  13. 

Supra,  note  13. 

Ibid.,  per  Bull  J.A.,  at  305,  and  McFarlane  J. A.,  at  3 1 0. 

1971  Coroners  Report,  supra,  note  1,  at  16. 

Supra,  note  35.  This  case,  and  other  related  decisions,  have  left  a  number  of  issues  that 
warrant  comment,  particularly  in  relation  to  investigations  into  federal  institutions  and  the 
compellability  of  certain  witnesses,  discussed  infra,  this  ch.,  sees.  6(b)  and  (c)  respectively. 
See,  also,  the  discussion  in  Public  Inquiries  Report,  supra,  note  13,  at  71  et  seq. 

Faber  v.  The  Queen,  supra,  note  35,  at  434. 
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of  the  coroner  in  Quebec,  de  Grandpre  J.  observed  that  the  "whole  position  was 
profoundly  altered  in  1892,  when  for  the  first  time  a  complete  Criminal  Code 

373 

was  adopted".      He  held  that  "the  coroner  is  not  now  a  part  of  the  structure  of 
criminal  justice,"  and  that  the  "link  was  completely  severed   in    1892". 

375 

According  to  Mr.  Justice  de  Grandpre: 

The  traditional  role  of  the  coroner,  as  it  existed  in  England,  disappeared,  and  was 
replaced  by  a  duly  Canadianized  function,  one  which  was  not  primarily  of  a 
criminal  nature,  but  came  to  have  a  social  context. 


At  the  present  time  the  coroner's  inquest  may  be  taken  to  have  at  least  the 
following  functions,  apart  from  the  investigation  of  crime: 

(a)  identification  of  the  exact  circumstances  surrounding  a  death  serves  to 
check  public  imagination,  and  prevents  it  from  becoming  irresponsible: 

(b)  examination  of  the  specific  circumstances  of  a  death  and  regular  analysis 
of  a  number  of  cases  enables  the  community  to  be  aware  of  the  factors 
which  put  human  life  at  risk  in  given  circumstances; 

(c)  the  care  taken  by  the  authorities  to  inquire  into  the  circumstances,  every 
time  a  death  is  not  clearly  natural  or  accidental,  reassures  the  public  and 
makes  it  aware  that  the  Government  is  acting  to  ensure  that  the  guarantees 
relating  to  human  life  are  duly  respected. 

In  a  minority  judgment,  Mr.  Justice  Pigeon  concluded:  "I  cannot  agree 
that... it  can  properly  be  said  that  a  coroner  no   longer  has  any  criminal 

"inf. 

jurisdiction.""     Pigeon  J.  commented  that,  in  his  view,  the  case  did  not  require 
any  expression  of  opinion  on  the  constitutional  validity  of  the  Quebec  Coroners' 


Ibid., 

at  439. 
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Ibid., 

at  440. 

375 

Ibid 

376 

Ibid, 

at  427. 
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Act      since  it  was  "solely  concerned  with  the  jurisdiction  of  the  Court  of 
Queen's  Bench  (Crown  Side)  to  issue  a  writ  of  prohibition". 

If  there  was  any  doubt  as  to  the  correctness  of  Mr.  Justice  de  Grandpre's 

379 

view,  or  as  to  its  binding  nature,      those  doubts  have  since  been  resolved  by 

380 

subsequent   Supreme   Court   of  Canada   decisions.       In   O'Hara  v.    British 

38 1 

Columbia,      Dickson  C.J.C.  stated  that  "[i]n  Faber. ..^  majority  of  this  court 
held  that  a  province  may  equip  a  coroner  with  coercive  investigatory  powers". 
In  reaching  his  conclusion  on  the  validity  of  a  provincially  appointed  inquiry 


into  misconduct  by  police  officers,  he  commented  as  follows 
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The  purpose  of  the  inquiry  is  not  to  determine  criminal  responsibility.  As  such,  it 
is  no  different  than  a  coroner's  inquiry,  the  constitutionality  of  which  was 
affirmed  by  this  court  in  Faber. 

The  most  recent  Supreme  Court  of  Canada  decision  relevant  to  this  issue 

384 

was  Starr  v.  Houlden,       which  involved  the  constitutional  legitimacy  of  a 
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commission    appointed    under    the    Ontario    Public    Inquiries    Act.        The 
constitutional  analysis  in  the  majority  opinion  focused  on  the  dominant  feature, 
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S.Q.  1966-67,  c.  19. 

Faber  v.  The  Queen,  supra,  note  35,  at  430. 

See  Granger,  supra,  note  96,  at  60-62. 

See  Di  Iorio  v.  The  Warden  of  the  Common  Jail  of  the  City  of  Montreal,  [1978]  1  S.C.R. 
152,  (1976),  73  D.L.R.  (3d)  491  (subsequent  references  are  to  73  D.L.R.  (3d));  Attorney 
General  of  Quebec  v.  The  Attorney  General  of  Canada,  [1979]  1  S.C.R.  218,  (1978),  90 
D.L.R.  (3d)  161  (subsequent  references  are  to  90  D.L.R.  (3d));  O'Hara  v.  British 
Columbia,  [1987]  2  S.C.R.  591,  45  D.L.R.  (4th)  527  (subsequent  references  are  to  45 
D.L.R.  (4th));  and  Canadian  National  Railway  Co.  v.  Courtois,  [1988]  1  S.C.R.  868,  51 
D.L.R.  (4th)  271  (subsequent  references  are  to  51  D.L.R.  (4th)). 

Supra,  note  380. 

Ibid,  at  538. 

Ibid,  at  542. 

[1990]  1  S.C.R.  1366,  68  D.L.R.  (4th)  641  (subsequent  references  are  to  68  D.L.R.  (4th)). 

R.S.O.  1980,  c.  411. 
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or  pith  and  substance  test.      This  led  to  a  consideration  and  approval  of  Faber 

387 

v.  The  Queen.  Lamer  J.,  as  he  then  was,  speaking  for  the  majority,  held  as 
follows: 

[T]he  decision  of  de  Grandpre  J.  demonstrates  the  proper  approach  to  division  of 
power  adjudication.  He  correctly  examined  the  coroner's  inquest  both  in  terms  of 
purpose  and  effect,  and  concluded  that  it  was  not  an  improper  intrusion  into 
criminal  law  and  criminal  procedure.  As  I  read  the  decision  of  the  majority  the 
case  stands  for  the  proposition  that  coroners'  inquests  have  a  primary  purpose 
other  than  the  investigation  of  whether  a  specific  crime  was  committed. 

While  the  Supreme  Court  of  Canada  ultimately  held  that  the  inquiry  in 
Starr  v.  Houlden  was  ultra  vires  the  province,  the  case  offered  a  number  of 
assurances  that  differently  constituted  provincial  inquiries  could  be  legitimate 

389 

exercises  of  provincial  jurisdiction.  It  would  appear,  therefore,  that  where  the 
predominant  feature  of  an  inquiry  is  its  consideration  of  questions  of  broad 
policy,  or  general  issues  of  wrongdoing  or  mismanagement,  the  inquiry  can  be 
properly  constituted  within  provincial  jurisdiction. 


A   similar   issue   arose   recently   in   Nova   Scotia,    in   relation   to   the 
appointment  of  Mr.   Justice   Richard  as   a  commissioner  under  the  Public 

391  39^ 

Inquiries  Act,'     and  a  special  examiner  under  the  Coal  Mines  Regulation  Act, 
to  "inquire  into,  report  findings,  and  make  recommendations"  in  respect  of  the 
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Starr  v.  Houlden,  supra,  note  384,  at  657,  per  Lamer  J. 

Supra,  note  35. 

Starr  v.  Houlden,  supra,  note  384,  at  658-59. 

See  the  passage  from  the  judgment  of  Martin  J. A.  in  R.  v.  Hoffmann-La  Roche  Ltd 
(Nos.  I  and  2)  (1981),  33  O.R.  (2d)  694,  at  724,  125  D.L.R.  (3d)  607,  at  637-38  (C.A.) 
(subsequent  reference  is  to  33  O.R.  (2d)),  reproduced  infra,  text  accompanying  note  437. 
cited  with  approval  by  Lamer  J.,  as  he  then  was,  in  Starr  v.  Houlden,  supra,  note  384, 
at  662. 

See,  for  example,  O'Hara  v.  British  Columbia,  supra,  note  380,  in  which  an  inquir)  into 
allegations  by  a  prisoner  of  maltreatment  while  in  custody  at  a  police  station  was  held  to 
be  intra  vires  the  province  of  British  Columbia. 

R.S.N.S.  1989,  c.  372. 

R.S.N.S.  1989.  c.  73. 
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deaths  at  the  Westray  Mine  in  Pictou  County.  '  Certain  managers  and 
supervisory  personnel  of  the  mine  obtained  an  order  that  "[t]he  terms  of 
reference  of  the  Westray  Inquiry  as  contained  in  the  Order-in-Council  #92-504 
are  ultra  vires  the  provincial  government".  On  appeal,  the  Appeal  Division  of 
the  Nova  Scotia  Supreme  Court  reversed  this  decision,  but  entered  a  stay 
pending  the  conclusion  of  investigations  and  prosecutions.  With  respect  to 
constitutionality,  Hallett  J. A.,  for  the  Court,  concluded  that  "the  nature  and 
scope  of  the  inquiry  to  be  conducted  by  Mr.  Justice  Richard  is  well  within 
provincial  jurisdiction  when  one  considers  the   Supreme   Court  of  Canada 

396 

decision  in  O'Hara  v.  British  Columbia".      In  arriving  at  this  conclusion,  he 

397 

reasoned  as  follows: 

The  pith  and  substance  of  the  Westray  inquiry  is  firmly  anchored  to  the 
province's  power  to  regulate  coal  mines  within  the  province.  The  dominant 
purpose  and  effect  of  the  Order  in  Council  is  to  authorize  Justice  Richard  to 
inquire  into  the  explosion  with  a  view  to  ascertaining  the  cause  of  the  explosion; 
whether  the  explosion  was  preventable;  whether  the  operation  of  the  mine 
complied  with  the  provincial  regulatory  laws;  and  by  implication  whether 
amendments  need  to  be  made  to  the  provincial  laws  so  as  to  prevent  a  disaster  of 
this  nature  occurring  in  the  future.  These  are  areas  in  which  the  province  not  only 
has  legislative  power  but  also  responsibility....  [N]either  the  purpose  nor  the 
effect  of  the  inquiry  is  to  determine  criminal  responsibility  of  individuals  for 
specific  criminal  offences;  the  terms  of  reference  of  the  Order  in  Council  do  not 
equate  those  in  Starr. 

On  similar  grounds,  Hallett  J. A.  also  confirmed  the  constitutionality  of 
that  part  of  the  proposed  inquiry  premised  on  a  power  of  investigation  under  the 
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The  terms  of  reference  of  the  Westray  Mine  Public  Inquiry  are  set  out  in  Order  in  Council 
No.  92-504,  reproduced  in  Phillips  v.  Richard  (1992),  116  N.S.R.  (2d)  34,  at  37, 
320  A.P.R.  34,  at  37  (S.C.,  T.D.),  rev'd  infra,  note  395. 

Ibid.,  at  61. 

Phillips  v.  Nova  Scotia  (Commission  of  Inquiry  into  the  Westray  Mine  Tragedy)  (1993), 
117  N.S.R.  (4th)  218,  100  D.L.R.  (4th)  79  (S.C.,  App.  Div.)  (subsequent  references  are  to 
100  D.L.R.  (4th));  rev'd  unreported  (May  4,  1995,  S.C.C.)  (hereinafter  referred  to  as 
"''Phillips  v.  Nova  Scotia").  Leave  to  appeal  to  the  Supreme  Court  of  Canada  was  denied 
with  respect  to  the  vires  of  the  terms  of  reference  of  the  inquiry;  it  was  granted,  however, 
with  respect  to  certain  Charter  issues.  See  the  decision  of  the  Supreme  Court  of  Canada  in 
Phillips  v.  Nova  Scotia,  ibid.,  para.  49,  at  5  of  the  decision  of  Cory  J.  This  decision  is 
discussed  infra,  this  ch.,  sec.  6(c). 

Phillips  v.  Nova  Scotia,  supra,  note  395,  at  86  (S.C.,  App.  Div.). 

Ibid,  at  91. 
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Coal  Mines  Regulation  Act.      In  this  regard,  specific  reliance  was  placed  on  the 

399 

majority  opinion  in  Faber  v.  The  Queen,      upholding  the  constitutionality  of  a 
coroner's  inquest.      Presumably,  the  reasoning  can  be  reciprocated. 

In    response    to    the    Commission's    concerns    about    constitutionality 
expressed  in  the  1 97 1  Coroners  Report,      a  few  observations  can  be  made  as  a 


result  of  the  line  of  cases  beginning  with  Faber  v.  The  Queen 
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(1)  the  Legislature  of  Ontario  was  fully  empowered  to  act  in  respect  of 
coroners  in  1972; 

(2)  the  repeal  of  the  common-law  powers  of  coroners  by  the  1972 
statute  effectively  removed  any  common-law  incidents  of  the 
office; 

(3)  a  provincially  constituted  inquiry  into  a  death  cannot  take  the 
shape  of  a  "substitute  police  investigation"  or  a  preliminary 
inquiry  into  a  specific  allegation  of  culpable  homicide  against  a 
named  person;  and 


Supra,  note  392.  See  Phillips  v.  Nova  Scotia,  supra,  note  395,  at  96  (S.C.,  App.  Div.). 

Supra,  note  35. 

Phillips  v.  Nova  Scotia,  supra,  note  395,  at  95  (S.C.,  App.  Div.). 

Further  support  for  the  constitutionality  of  coroners  inquiries,  notwithstanding  Starr  v. 
Houlden,  supra,  note  384,  can  be  found  in  Greyeyes  v.  British  Columbia  (1993), 
78  B.C.L.R.  (2d)  80  (S.C.),  which  deals  with  a  challenge  to  the  Cariboo-Chilcotin  Justice 
Inquiry.  In  that  case,  a  judge  had  been  appointed  to  inquire  into  various  allegations  of 
police  and  prosecutorial  impropriety.  After  reviewing  numerious  cases,  and  with  particular 
reliance  on  O'Hara  v.  British  Columbia,  supra,  note  380,  Esson  C.J.S.C.  concluded,  at  93, 
as  follows: 

What  can  properly  be  said  here  is  that,  in  the  eyes  of  the  native  people  who  reside  in 
the  Cariboo-Chilcotin  region,  something  has  been  very  wrong  for  many  years. 
Whether  or  not  their  view  is  soundly  based,  it  is  at  least  doubtful  that  justice  can  be 
properly  administered  unless  the  truth  of  the  matter  is  got  at,  because  only  then  can 
steps  be  taken  to  remedy  whatever  it  is  that  is  at  the  root  of  the  difficulty.  As  in 
Robinson  [O'Hara  v.  British  Columbia],  public  confidence  in  the  administration  of 
justice  is  threatened  by  the  present  situation.  As  in  Robinson,  the  possibility  that, 
incidental  to  the  inquiry,  evidence  might  be  discovered  that  would  lead  to  charges 
being  laid  does  not  make  the  inquiry  ultra  vires. 

Supra,  note  1 . 
Supra,  note  35. 
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(4)       a  provincial  inquiry  into  a  death  cannot  result  in  a  finding  of 
criminal  responsibility  in  respect  of  that  death. 

The  current  Ontario  statute  prohibits  the  jury  from  making  any  finding  of 
legal  responsibility  or  expressing  any  conclusion  of  law,  but  the  effect  of  this 
provision  remains  controversial  in  a  number  of  respects 
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(b)      Intrusion  into  Federal  Jurisdiction 

From  time  to  time,  deaths  occur  in  federal  institutions,  or  in  situations 
characterized  as  federal  undertakings,  for  example,  in  connection  with  an 
interprovincial  railway,  air  transport,  or  a  federal  penitentiary.  The  questions 
to  which  we  now  turn  are  whether,  and  to  what  extent,  the  coroner's 
investigative  powers  can  extend  into  the  federal  sphere. 

In  Attorney  General  of  Quebec  v.  The  Attorney  General  of  Canada,  the 
Supreme  Court  of  Canada  concluded  that  the  province  could  establish  a 
commission  (the  Keable  Commission)  to  inquire  into  allegations  of  illegality  by 
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See  Re  Nelles  and  Grange  (1984),  46  OR.  (2d)  210,  9  D.L.R.  (4th)  79  (C.A.)  (subsequent 
references  are  to  46  O.R.  (2d)).  This  case  arose  from  the  Grange  inquiry  into  the  deaths  of 
children  at  the  Hospital  for  Sick  Children  in  Toronto.  The  Court  of  Appeal  confirmed  that 
no  findings  of  criminal  responsibility  could  be  made  as  a  result  of  the  specific  terms  of 
reference  of  the  inquiry,  but  added  that  the  absence  of  such  a  limitation  would  make  the 
inquiry  "vulnerable"  in  constitutional  terms:  ibid.,  at  217. 

Coroners  Act,  supra,  note  3,  s.  31(2),  discussed  supra,  this  ch.,  sec.  5(b)(v)a. 

See,  for  example,  the  discussion  of  s.  31  of  the  Coroners  Act,  supra,  note  3,  and  the 
attempts  to  limit  cross-examination  in  People  First  of  Ontario  v.  Porter,  supra,  note  101, 
discussed  supra,  this  ch.,  sec.  5(b)(v)a.  In  reversing  the  Divisional  Court  decision,  the 
Court  of  Appeal,  supra,  note  229,  did  not  rule  upon  this  issue. 

While  s.  10(4)  of  the  Coroners  Act,  supra,  note  3,  makes  an  inquest  mandatory  in  the  case 
of,  inter  alia,  the  death  of  an  inmate  of  a  "correctional  institution",  the  Quebec  statutory 
counterpart  specifically  includes  deaths  in  penitentiaries  within  its  mandatory  notification 
categories.  See  An  Act  respecting  the  determination  of  the  causes  and  circumstances  of 
death,  S.Q.  1983,  c.  41  (also  R.S.Q.,  c.  R-0.2),  s.  38(2),  as  am.  by  S.Q.  1991,  c.  43,  s.  22. 

Some  of  the  situations  noted  might  result  in  the  involvement  of  different  investigative 
regimes,  thus  raising  the  need  for  cooperation.  For  example,  the  office  of  the  Chief 
Coroner  cooperated  with  other  agencies  in  the  formal  investigation  and  the  ultimate 
inquiry  into  the  crash  of  an  Air  Ontario  passenger  plane  at  Dryden.  For  a  discussion  of  the 
restriction  on  provincial  public  inquiries  from  inquiring  into  the  operation  of  federal 
institutions,  see  Public  Inquiries  Report,  supra,  note  13,  at  103  et  seq. 

Supra,  note  380. 
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various  police  forces,  including  the  Royal  Canadian  Mounted  Police  (the 
"R.C.M.P.").  The  extent  of  the  inquiry,  however,  was  limited  by  the  scope  of 
provincial  legislative  competence.  It  was  held  that  a  provincial  commission 
could  not  extend  its  inquiry  into  the  administration  and  management  of  the 
R.C.M.P.  Pigeon  J.,  for  the  majority,  stated  as  follows: 

Parliament's  authority  for  the  establishment  of  this  force  and  its  management  as 
part  of  the  Government  of  Canada  is  unquestioned.  It  is  therefore  clear  that  no 
provincial  authority  may  intrude  into  its  management.  While  members  of  the 
force  enjoy  no  immunity  from  the  criminal  law  and  the  jurisdiction  of  the  proper 
provincial  authorities  to  investigate  and  prosecute  criminal  acts  committed  by  any 
of  them  as  by  any  other  person,  these  authorities  cannot,  under  the  guise  of 
carrying  on  such  investigations,  pursue  the  inquiry  into  the  administration  and 
management  of  the  force. 

Similarly,  in  The  Attorney  General  of  Alberta  v.  Putnam,  Laskin  C.J.C. 
held  that  a  provincial  inquiry,  the  object  of  which  was  to  inquire  into  the 
conduct  of  an  R.C.M.P.  officer  for  the  purpose  of  discipline,  was  ultra  vires  the 
province,  even  though  the  force  was  providing  municipal  policing  services  to 
the  province  under  contract.  Chief  Justice  Laskin  cited  Attorney  General  of 
Quebec  v.  The  Attorney  General  of  Canada  as  a  "constitutional  impediment" 
to  the  inquiry.  Thus,  a  provincial  inquiry  could  not  interfere  with  the 
"administration  and  management"  of  the  R.C.M.P.,  even  though  the  inquiry 
concerned  a  single  occurrence  of  alleged  misconduct,  and  was  authorized  by 
legislation  of  general  application  to  police  officers. 

There  are  a  number  of  arguments  to  suggest  that  this  line  of  cases,  which 
insulates  federal  institutions  from  certain  provincial  investigations,  should  not 
impede  a  provincially  appointed  coroner.  First,  it  should  be  noted  that  both  the 
powers  and  the  prescribed  scope  of  the  inquiries  in  Attorney  General  of  Quebec 
v.  The  Attorney  General  of  Canada,  and  The  Attorney  General  of  Alberta  v. 
Putnam,  would  implicate  directly  the  administration  of  the  R.C.M.P.  In  those 
cases,    the    Court    was    concerned    with    provincial    interference    in    federal 
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Ibid.,  at  180. 

1 1981|  2  SC  R  267,  123  D.L.R.  (3d)  257  (subsequent  references  are  to  123  1)1  K  (3d)) 
412         Ibid,  at  265. 
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organizations.  In  neither  case  would  the  scrutiny  of  the  administration  of  the 
federal  institution  occur  as  an  ancillary  incident  of  an  inquiry  with  another 
purpose. 

Second,  the  characterization  of  the  statute  that  empowers  the 
investigation  is  critical.  In  Canadian  National  Railway  Co.  v.  Courtois,  the 
Supreme  Court  of  Canada  considered  the  validity  of  an  inquiry  by  a  provincially 
appointed  occupational  health  and  safety  inspector  into  a  collision  between  two 
C.N.R.  railway  trains.  Speaking  for  a  unanimous  Court,  Beetz  J.  stated  that  the 
principal  question  was  "the  characterization  and  general  classification  of  the  Act 
creating  the  investigating  power,  from  which  the  investigation  derives  its  own 
characterization  and  classification".  Thus,  as  in  the  companion  case  of  Bell 
Canada  v.  Quebec  (Commission  de  la  sante  et  de  la  securite  du  travail),  he 
concluded  that  the  provincial  empowering  statute  "regulates,  directly  and 
massively,  the  working  conditions,  labour  relations  and  management  of  the 
undertakings"  such  that  it  could  not  operate  with  respect  to  a  federal 
undertaking.  This  mode  of  analysis  is  consistent  with  that  adopted  by  Lamer  J., 

418 

as  he  then  was,  in  Starr  v.  Houlden,  where  he  referred  to  the  "predominant 
feature  that  outweighs  the  competing,  incidental  aspect". 
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In  The  Attorney  General  of  Alberta  v.  Putnam,  ibid.,  Dickson  J.  (as  he  then  was)  dissented, 
arguing  that  it  was  within  provincial  competence  to  examine  policing  within  the  province 
even  if  that  meant  bringing  scrutiny  to  bear  on  the  R.C.M.P.  Subsequently,  writing  for  the 
majority  in  O'Hara  v.  British  Columbia,  supra,  note  380,  at  538,  he  explained  The 
Attorney  General  of  Alberta  v.  Putnam  with  the  comment  that  "the  concern  was  not  so 
much  the  potential  of  provincial  usurpation  of  criminal  evidence  and  procedure,  but  rather 
provincial  interference  in  federal  organizations". 

Supra,  note  380.  See,  also,  the  2  companion  cases:  Bell  Canada  v.  Quebec  (Commission  de 
la  sante  et  de  la  securite  du  travail),  [1988]  1  S.C.R.  749,  51  D.L.R.  (4th)  161  (subsequent 
reference  is  to  51  D.L.R.  (4th)),  and  Alltrans  Express  Ltd.  v.  British  Columbia  (Workers' 
Compensation  Board),  [1988]  1  S.C.R.  897,  51  D.L.R.  (4th)  253. 

Canadian  National  Railway  Co.  v.  Courtois,  supra,  note  380,  at  288. 

Supra,  note  414,  at  196-97. 

Canadian  National  Railway  Co.  v.  Courtois,  supra,  note  380,  at  287. 

Supra,  note  384. 

Ibid.,  at  665. 
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When  applied  to  processes  under  the  Coroners  Act,  the  predominant 
purpose  of  the  legislation  is  not  to  carry  out  an  objective  that,  if  exercised  with 
respect  to  a  federal  institution,  would  trench  on  a  federal  field  or  usurp  the 
management  function  of  that  institution.  The  predominant  purpose  of  the 
Coroners  Act  is  to  investigate  deaths  within  the  province  in  order  to  ascertain 
the  surrounding  circumstances,  with  a  view  to  future  prevention.  Thus,  by 
reference  to  its  predominant  purpose,  a  coroner's  investigation  would  be 
constitutional,  even  if  the  death  under  investigation  occurred  within  a  federal 
context. 

Furthermore,  when  one  considers  that  an  inquest  has  power  to  make 
recommendations  only,  the  argument  that  questioning  the  circumstances  of  a 
death  within  a  federal  institution  invades  its  "administration  and  management" 
loses  considerable  force.  The  cases  considered  above  support  the  proposition 
that  officers  of  federal  institutions,  and  the  institutions  themselves,  may  be  the 
subject  of  consideration  and  commentary  by  a  properly  constituted  provincial 
vehicle  of  inquiry.  This  is  entirely  different  from  the  power  to  discipline 
involved  in  The  Attorney  General  of  Alberta  v.  Putnam,       or  the  power  to 
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Supra,  note  3. 

See  Mr.  Justice  de  Grandpre's  characterization  of  the  predominant  purpose  of  an  inquest  in 
Faber  v.  The  Queen,  supra,  note  35,  at  440,  quoted  supra,  this  ch.,  text  accompanying 
note  375. 

See  Di  Iorio  v.  The  Warden  of  the  Common  Jail  of  the  City  of  Montreal,  supra,  note  380, 
at  529-30,  where  Dickson  J.  stated  that  "[a]  provincial  commission  of  inquiry,  inquiring 
into  any  subject,  might  submit  a  report  in  which  it  appeared  that  changes  in  federal  laws 
would  be  desirable"  (emphasis  in  original).  In  Attorney  General  of  Quebec  v.  The  Attorney 
General  of  Canada,  supra,  note  380,  at  180,  Pigeon  J.  characterized  Mr.  Justice  Dickson's 
statement  in  Di  Iorio  as  obiter  and  remarked  as  follows: 

The  intended  meaning  of  the  sentence  quoted  is  not  that  a  provincial  commission 
may  validly  inquire  into  any  subject,  but  that  any  inquiry  into  a  matter  within 
provincial  competence  may  reveal  the  desirability  of  changes  in  federal  laws.  The 
Commission  might,  therefore,  whatever  may  be  the  subject  into  which  it  is  validly 
inquiring,  submit  a  report  in  which  it  appeared  that  changes  in  federal  laws  would  be 
desirable.  This  does  not  mean  that  the  gathering  of  information  for  the  purpose  of 
making  such  a  report  may  be  a  proper  subject  of  inquiry  by  a  provincial  commission 

Supra,  note  411. 
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implement  recommendations  available  in  Canadian  National  Railway  Co.  v. 
Courtois. 

Finally,  it  should  be  noted  that  the  provincial  power  to  establish  a  death 
inquiry  system,  like  that  established  under  the  Coroners  Act,  is  supported  by 
more  than  one  head  of  legislative  competence.  It  has  been  confirmed  that  the 
coroner  system  can  be  justified  as  legislation  in  relation  to  "The  Administration 
of  Justice  in  the  Province",  pursuant  to  section  92(14)  of  the  Constitution  Act, 
1867.  However,  it  can  also  be  premised  on  the  power  to  legislate  in  respect  of 
"Generally  all  Matters  of  a  merely  local  or  private  Nature  in  the  Province" 
pursuant  to  section  92(16)  of  the  Constitution  Act,  1867.  Thus,  it  would 
appear  that  the  multi-layered  constitutional  basis  for  the  coroner  system, 
together  with  its  multi-purpose  nature,  make  it  difficult  for  a  court  to  impede  a 
full  inquiry  into  a  death  simply  because  the  circumstances  occur  in,  or  implicate, 
a  federal  dimension. 


(c)       Compellability  of  Witnesses 

428 

Section  40(1)  of  the  Coroners  Act     provides  as  follows: 
40. — (1)  A  coroner  may  require  any  person  by  summons, 

(a)  to  give  evidence  on  oath  or  affirmation  at  an  inquest;  and 

(b)  to  produce  in  evidence  at  an  inquest  documents  and  things  specified 
by  the  coroner, 

relevant  to  the  subject-matter  of  the  inquest  and  admissible. 

While  this  section  is  expressed  in  relatively  broad  terms,  it  is  subject  to 
certain  limitations.  The  most  important  limitation,  for  the  present  discussion,  is 
the   possibility   that   a   witness   might   not   be   compellable.    Generally,   any 
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Supra,  note  380. 

Supra,  note  3. 

Supra,  note  364.  See  Faber  v.  The  Queen,  supra,  note  35,  at  441,  per  de  Grandpre  J. 

This  was  suggested  by  Dickson  C.J.C.  in  O'Hara  v.  British  Columbia,  supra,  note  380, 
at  542. 

Supra,  note  3. 
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competent  person  is  a  compellable  witness  in  judicial  and  quasi-judicial 
proceedings,  unless  a  specific  form  of  privilege  provides  an  exemption.  Accused 
persons  enjoy  a  form  of  testimonial  privilege  that  protects  them  from  being 
compelled  to  give  evidence.  Traditionally,  this  protection  has  been  described 
both  as  the  privilege  against  self-incrimination  and  as  the  right  to  remain 
silent.430  Accordingly,  some  confusion  has  arisen  between  the  circumstances  in 
which  a  person  is  entitled  to  invoke  the  right  to  remain  silent  and  not  be 
compelled  to  answer  questions,  and  the  circumstances  in  which  a  witness  is 
compellable,  but  is  entitled  to  invoke  the  privilege  to  refuse  to  answer 
incriminating  questions.  While,  for  the  most  part,  the  situation  within  the 
criminal  process  is  clear,  the  issue  also  arises  within  the  context  of  other 
judicial  proceedings,  including  coroners'  inquests. 

In  Batary  v.   The  Attorney  General  for  Saskatchewan,       the  Supreme 
Court  of  Canada  held  that  a  province  could  not  legislate  to  compel  an  accused  to 
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See,  generally,  Ratushny,  Self-incrimination  in  the  Canadian  Criminal  Process  (1979). 

See  Thomson  Newspapers  Ltd.  v.  Canada  (Director  of  Investigation  and  Research, 
Restrictive  Trade  Practices  Division),  [1990]  1  S.C.R.  425,  67  D.L.R.  (4th)  161 
(subsequent  references  are  to  67  D.L.R.  (4th))  (hereinafter  referred  to  as  'Thomson 
Newspapers  Ltd.  v.  Canada")  per  Sopinka  J.,  at  291  et  seq.,  relying  on  Marcoux  v.  The 
Queen,  [1976]  1  S.C.R.  763,  60  D.L.R.  (3d)  119.  Thomson  Newspapers  Ltd.  v.  Canada  is 
discussed  infra,  this  sec.  See,  also,  the  discussion  of  this  case  in  Public  Inquiries  Report, 
supra,  note  13,  at  123  et  seq. 

Once  an  accused  has  been  charged  with  an  offence,  s.  1 1(c)  of  the  Charter,  supra,  note  39, 
ensures  that  the  accused  person  cannot  be  compelled  to  testify.  However,  see  R.  v.  S. 
(R.J.),  [1995]  1  S.C.R.  451,  36  C.R.  (4th)  1,  discussed  infra,  this  sec,  in  which  the 
Supreme  Court  of  Canada  ruled  that  the  Crown  could  subpoena  as  a  witness  someone 
charged  separately  with  the  same  offence,  although  the  Court  also  held  that  the  witness 
would  receive  derivative-use  immunity  in  addition  to  the  use  immunity  guaranteed  by  s.  13 
of  the  Charter.  Issues  have  also  arisen  with  respect  to  the  investigatory  stage  and  the  right 
to  remain  silent.  In  R.  v.  Esposito  (1985),  53  O.R.  (2d)  356,  at  362,  49  C.R.  (3d)  193,  at 
200  (C.A.);  leave  to  appeal  to  S.C.C.  refused  (1986),  53  O.R.  (2d)  356/?,  50  C.R.  (3d)  xxv 
(S.C.C.),  Martin  J.  A.  commented  that  the  "right  of  a  suspect  or  an  accused  to  remain  silent 
is  deeply  rooted  in  our  legal  tradition"  and  "operates  both  at  the  investigative  stage  of  the 
criminal  process  and  at  the  trial  stage".  More  recently,  see  the  cases  dealing  with 
statements  made  to  cell-mates:  R.  v.  Hebert,  [1990]  2  S.C.R.  151,  [1990]  5  W.W.R.  1,  and 
R  v.  Broyles,  [1991]  3  S.C.R.  595,  9  C.R.  (4th)  1  (subsequent  references  are  to  [1991] 
3  S.C.R). 

Supra,  note  13.  That  decision  overruled  the  1921  decision  in  R.  v.  Barnes  (1921). 
49  0.L.R.  374,  61  D.L.R.  623  (App.  Div.)  (subsequent  reference  is  to  61  D.L.R.)  In  that 
case,  a  man  who  had  been  charged  with  manslaughter  was  subpoenaed  to  give  evidence  at 
an  inquest  into  the  death.  His  motion  to  quash  the  subpoena  was  dismissed,  as  was  his 
appeal.  Meredith  C.J.C.P.  agreed  that,  while  the  witness  could  not  he  compelled  to  answer 
questions  regarding  his  own  involvement,  he  could  be  compelled  to  give  evidence  in 
respect  of  the  death.  Mr.  Justice  Meredith  stated,  at  632-33.  as  follows: 
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give  evidence  at  an  inquest  into  the  death  resulting  in  the  criminal  charge. 


Speaking  for  the  majority,  Cartwright  J.  commented  as  follows: 
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It  would  be  a  strange  inconsistency  if  the  law  which  carefully  protects  an  accused 
from  being  compelled  to  make  any  statement  at  a  preliminary  inquiry  should 
permit  that  inquiry  to  be  adjourned  in  order  that  the  prosecution  be  permitted  to 
take  the  accused  before  a  Coroner  and  submit  him  against  his  will  to  examination 
and  cross-examination  as  to  his  supposed  guilt. 

Although  the  ruling  in  Batary  v.  The  Attorney  General  for 
Saskatchewan  has  been  applied  consistently,  attempts  have  been  made  to 
distinguish  the  position  of  a  proposed  witness  who  is  a  suspect  in  connection 
with  the  death,  but  who  has  not  yet  been  charged  with  an  offence.  It  has  been 
suggested  that  a  suspect  "enjoys  no  preferential  position  nor  does  he  enjoy  any 
special  privilege  that  is  not  accorded  to  an  ordinary  witness".    5  In  Starr  v. 


If  the  proceedings  in  the  Coroner's  Court  are  now  carried  on  for  the  purpose  only  of 
extracting  from  the  appellant  a  confession,  or  information  such  as  should  lead  to  his 
conviction  of  the  crime  he  is  charged  with,  they  would  be  not  only  illegal  but  also 
inexcusable:  it  would  be  an  abuse  of  the  purposes  of  a  coroner's  inquest;  and  a 
violation  of  the  fundamental  principles  of  the  criminal  law  to  which  I  have  referred. 


On  principle,  therefore,  it  is  not  lawful,  or  proper,  to  examine  the  appellant  in  the 
coroner's  Court  in  any  way  regarding  the  charge  which  is  pending  against  him,  as 
long  as  he  is  in  jeopardy  in  respect  of  it.  But  he  may,  in  my  opinion,  be  examined  as 
a  witness  in  regard  to  the  guilt  of  any  other  person,  so  long  as  the  examination  does 
not  touch  in  any  way  the  charge  against  him. 
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Batary  v.  The  Attorney  General  for  Saskatchewan,  supra,  note  13,  at  134.  This  is 
consistent  with  the  view  of  Estey  J.  expressed  in  Attorney  General  of  Quebec  v.  The 
Attorney  General  of  Canada,  supra,  note  380,  at  193: 

One  of  the  main  bastions  of  the  criminal  law  is  the  right  of  the  accused  to  remain 
silent.  In  the  coldest  practical  terms,  that  right,  so  long  as  it  remains  unaltered  by 
Parliament,  may  not  be  reduced,  truncated  or  thinned  out  by  provincial  action. 

Supra,  note  13. 

R.  v.  McDonald;  Ex  parte  Whitelaw,  supra,  note  13,  at  326,  per  Branca  J. A.  This  was 
specifically  accepted  by  Dickson  J.,  as  he  then  was,  in  Di  Jorio  v.  The  Warden  of  the 
Common  Jail  of  the  City  of  Montreal,  supra,  note  380,  at  536.  See,  also,  Re  Morris-Jones 
and  The  Queen  (1975),  67  D.L.R.  (3d)  466,  at  480,  [1976]  2  W.W.R.  113,  at  127  (Alta. 
S.C.,  App.  Div.),  which  recognized  compellability  except  in  respect  of  "a  witness  who  has 
been  charged  with  an  offence  relating  to  the  death";  and  Fleischer  v.  Devlin,  supra, 
note  86,  which  relied  upon  Starr  v.  Houlden,  supra,  note  384,  to  support  the  validity  of  the 
inquest  and  the  subpoenas  issued  to  persons  who  had  refused  to  give  statements  to  the 
police. 
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Houlden,  Lamer  J.,  as  he  then  was,  cited  with  approval  the  following  passage 
from  the  judgment  of  Martin  J. A.  in  R.  v.  Hoffmann-La  Roche  Ltd.  (Nos.  1 
and  2)  : 

It  is  well  established  that  a  Province  may  create  provincial  agencies  such  as 
coroners,  fire  marshalls,  securities  commissions  and  commissions  of  inquiry  and 
endow  them  with  the  power  to  summon  witnesses  and  compel  them  to  give 
evidence  under  oath  in  an  inquiry  conducted  for  a  valid  provincial  purpose, 
notwithstanding  that  any  witness  required  to  give  evidence  may  potentially  be  a 
defendant  in  a  subsequent  criminal  proceeding. 

Thus,  without  reference  to  the  Charter,  it  appears  that  an  accused  person 
cannot  be  compelled  to  testify  in  respect  of  an  inquest  into  the  death  giving  rise 
to  the  charge,  but  others,  including  those  who  may  be  suspected  of  guilt  or 
complicity,  are  compellable. 

The  Coroners  Act  provides  greater  protection  for  the  right  against  self- 
incrimination,  and  protects  against  a  potential  intrusion  into  the  criminal  law 
sphere.       Pursuant  to  the  Act,  an  outstanding  criminal  charge  precludes  an 
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Ibid.,  at  662. 

Supra,  note  389,  at  724. 

The  correctness  of  the  decision  in  Batary  v.  The  Attorney  General  for  Saskatchewan, 
supra,  note  13,  has  been  called  into  question,  particularly  in  light  of  the  new  test  that  has 
emerged  with  respect  to  compellability  and  subsequent-use  protection  of  compelled 
testimony  in  the  Supreme  Court  of  Canada  in  R.  v.  S.  (R.J.),  supra,  note  43 1 .  However, 
after  noting  that  the  decision  might  simply  reflect  "an  anomalous  rule  from  history", 
Iacobucci  J.  expressed  a  disinclination  to  overrule  it.  SopinkaJ.,  on  the  other  hand, 
preferred  to  interpret  the  decision  as  an  exception  to  the  general  principle  of 
compellability,  on  the  basis  that  the  circumstances  in  which  it  was  sought  to  compel  the 
accused  were  unfair.  See  R.  v.  S.  (R.J.),  ibid.,  paras.  128-30  and  307,  at  527-30  and  621, 
respectively. 

Section  27  of  the  Coroners  Act,  supra,  note  3,  provides  as  follows: 

27. — (1)  Where  a  person  is  charged  with  an  offence  under  the  Criminal  Code 
(Canada)  arising  out  of  a  death,  an  inquest  touching  the  death  shall  be  held  only  upon 
the  direction  of  the  Minister  and,  when  held,  the  person  charged  is  not  a  compellable 
witness. 

(2)  Where  during  an  inquest  a  person  is  charged  with  an  offence  under  the 
Criminal  Code  (Canada)  arising  out  of  the  death,  the  coroner  shall  discharge  the  jury 
and  close  the  inquest,  and  shall  then  proceed  as  if  he  or  she  had  determined  that  an 
inquest  was  unnecessary,  but  the  Minister  may  direct  that  the  inquest  be  reopened 

(3)  Despite  subsections  (1)  and  (2),  where  a  person  is  charged  with  an  offence 
under  the  Criminal  Code  (Canada)  arising  out  o\  the  death  and  the  charge  or  an\ 
appeal  from  a  conviction  or  an  acquittal  of  the  offence  charged  has  been  finalK 
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inquest,  unless  the  Minister  intervenes.  Where  a  charge  is  laid  during  an 
inquest,  the  jury  must  be  discharged  and  the  inquest  closed.  This  applies  to 
criminal  charges  only;  it  does  not  apply  to  "collateral  non-criminal 
proceedings",  although  a  coroner  has  the  discretion  to  adjourn  an  inquest  to 
avoid  prejudicing  the  subsequent  trial  of  those  charges.  Once  a  charge  has 
been  prosecuted  and  finally  disposed  of,  an  inquest  can  be  held  into  the  death.   3 

One  question  that  has  not  been  decided  clearly  is  whether  a  witness  at  an 
inquest  can  refuse  to  answer  questions  on  the  ground  of  potential  self- 
incrimination.  In  the  past — that  is,  prior  to  the  Charter — any  privilege  against 
self-incrimination  had  been  subsumed  by  the  protections  that  might  be  claimed 
under  the  Evidence  Acts.  In  addition  to  those  provisions,  section  42  of  the 
Coroners  Act     provides  as  follows: 


disposed  of  or  the  time  for  taking  an  appeal  has  expired,  the  coroner  may  issue  a 
warrant  for  an  inquest  and  the  person  charged  is  a  compellable  witness  at  the  inquest. 
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Coroners  Act,  ibid.,  s.  27(1),  reproduced  supra,  note  439.  It  would  appear  that  this 
ministerial  power  has  never  been  exercised. 

Coroners  Act,  supra,  note  3,  s.  27(2),  reproduced  supra,  note  439. 

See  Huynh  v.  Jones  (1991),  2  O.R.  (3d)  562,  46  O.A.C.  152  (Div.  Ct.)  (subsequent 
reference  is  to  2  O.R.  (3d)).  In  that  case  the  Court  upheld  a  coroner's  decision  to  adjourn 
an  inquest  after  charges  were  laid  under  the  Occupational  and  Safety  Act,  R.S.O.  1980, 
c.  321,  in  respect  of  the  fatal  accident  that  was  the  subject  of  the  inquest.  Even  though 
s.  27(1)  of  the  Coroners  Act,  supra,  note  340,  did  not  require  this  result,  the  coroner  had 
the  power  to  adjourn  the  inquest  under  s.  46  of  the  Act.  Section  46  of  the  present  Act, 
supra,  note  3,  provides  as  follows: 

46.  An  inquest  may  be  adjourned  from  time  to  time  by  the  coroner  of  his  or  her 
own  motion  or  where  it  is  shown  to  the  satisfaction  of  the  coroner  that  the 
adjournment  is  required  to  permit  an  adequate  hearing  to  be  held. 

The  Court  concluded,  at  566,  that  the  coroner  "exercised  his  jurisdiction  reasonably  and 
sensibly". 

Coroners  Act,  supra,  note  3,  s.  27(3),  reproduced  supra,  note  439.  For  example,  see  Black 
Action  Defence  Committee  v.  Huxter,  Coroner,  supra,  note  118,  involving  the  shooting  of 
Lester  Donaldson  and  the  subsequent  acquittal  of  the  police  officer  who  had  been  charged 
with  manslaughter. 

See  Canada  Evidence  Act,  R.S.C.  1985,  c.  C-5,  s.  5,  and  Evidence  Act,  R.S.O.  1990, 
c.  E.23,  s.  9. 

Supra,  note  3.  See  the  discussion  of  s.  9  of  the  Public  Inquiries  Act,  R.S.O.  1990,  c.  P.41, 
which  is  in  similar  terms,  in  Public  Inquiries  Report,  supra,  note  13,  at  113  et  seq. 
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42. — (1)  A  witness  at  an  inquest  shall  be  deemed  to  have  objected  to  answer 
any  question  asked  the  witness  upon  the  ground  that  his  or  her  answer  may  tend 
to  criminate  the  witness  or  may  tend  to  establish  his  or  her  liability  to  civil 
proceedings  at  the  instance  of  the  Crown,  or  of  any  person,  and  no  answer  given 
by  a  witness  at  an  inquest  shall  be  used  or  be  receivable  in  evidence  against  the 
witness  in  any  trial  or  other  proceedings  against  him  or  her  thereafter  taking 
place,  other  than  a  prosecution  for  perjury  in  giving  such  evidence. 

(2)  Where  it  appears  at  any  stage  of  the  inquest  that  the  evidence  that  a 
witness  is  about  to  give  would  tend  to  criminate  the  witness,  it  is  the  duty  of  the 
coroner  and  of  the  Crown  Attorney  to  ensure  that  the  witness  is  informed  of  his 
or  her  rights  under  section  5  of  the  Canada  Evidence  Act. 

The  substantive  provision  contained  in  subsection  (1)  merely  restates  the 
substance  of  the  relevant  sections  of  the  Canada  and  Ontario  Evidence  Acts. 
These  statutory  provisions  permit  a  witness  to  make  a  claim  for  protection  that 
would  insulate  answers  from  use  in  subsequent  proceedings.  The  witness, 
however,  is  required  to  answer  the  questions.  To  a  great  extent,  these  statutory 
protections  have  been  superseded  by  section  13  of  the  Charter,  which 
provides  as  follows: 

13.  A  witness  who  testifies  in  any  proceedings  has  the  right  not  to  have  any 
incriminating  evidence  so  given  used  to  incriminate  that  witness  in  any  other 
proceedings,  except  in  a  prosecution  for  perjury  or  for  the  giving  of  contradictory 
evidence. 

Thus,  section  13  precludes  the  use  of  incriminating  testimony  "in  any 
other  proceedings"  whether  a  claim  for  protection  was  made  in  the  earlier 
proceeding  or  not.  The  scope  of  section  13,  however,  is  limited.  While  it 
ensures  that  a  witness's  testimony  cannot  be  used  to  establish  a  case  in  a 
subsequent  proceeding,  it  does  not  preclude  the  use  of  derivative  evidence,  nor 
does  it  prohibit  investigations  based  on  information  derived  from  the  compelled 
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Supra,  note  444. 

Supra,  note  39.  See  the  discussion  of  s.  13  in  Public  Inquiries  Report,  supra,  note  13, 
at  Ml  et  seq. 

The  protection  of  s.  13  does  not  apply  to  "a  prosecution  for  perjury  or  for  the  giving  of 
contradictory  evidence".  Moreover,  the  Supreme  Court  of  Canada  has  held  that  previous 
testimony  can  be  used  in  a  subsequent  proceeding  to  challenge  testimony  given  in  that 
proceeding.  Thus,  prior  inconsistent  statements  from  the  earlier  testimony  can  be  used  in 
cross-examination  to  impugn  the  accused's  credibility.  See  R  v.  Kuldip,  [1990]  3  SCR. 
618,61  C.C.C.  (3d)  385. 
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testimony.  Neither  section  13  nor  section  11(c)  of  the  Charter  provide 
protection  against  the  use  of  derivative  evidence.  Accordingly,  we  turn  to 
consider  whether  a  person  not  yet  charged  with  an  offence  can  claim  any 
residual  protection  against  testifying  at  an  inquest  under  section  7  of  the 
Charter,      which  provides  as  follows: 

7.  Everyone  has  the  right  to  life,  liberty  and  security  of  the  person  and  the 
right  not  to  be  deprived  thereof  except  in  accordance  with  the  principles  of 
fundamental  justice. 

The  opinions  expressed  by  the  Supreme  Court  of  Canada  in  Thomson 
Newspapers  Ltd.  v.  Canada  offer  no  clear  answers.  The  case  concerned  the 
power  of  the  vice-chair  of  the  Restrictive  Trade  Practices  Commission,  as  it  then 
was,  to  order  persons  to  appear  and  be  examined  under  oath  and  to  produce 
documents,  pursuant  to  section  17  of  the  Combines  Investigation  Act.  '  There 
appears  to  be  no  majority  position  on  the  scope  of  section  7  of  the  Charter  as  a 
residual  repository  of  the  right  to  remain  silent.  Lamer  J.,  as  he  then  was,  chose 
not  to  deal  with  the  section  7  issue.  Madam  Justice  Wilson  concluded  that 
section  17  of  the  Combines  Investigation  Act  violated  the  right  to  liberty  and 
security  of  the  person  within  the  meaning  of  section  7  of  the  Charter,  and  that 
the  violation  of  those  rights  was  not  in  accordance  with  the  principles  of 
fundamental  justice.  Wilson  J.  premised  her  decision  on  concerns  about 
derivative  evidence: 
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Section  1 1(c)  of  the  Charter,  supra,  note  39,  provides  the  right  to  any  person  charged  with 
an  offence  "not  to  be  compelled  to  be  a  witness  in  proceedings  against  that  person  in 
respect  of  the  offence". 

See  the  discussion  of  s.  7  of  the  Charter,  ibid.,  in  relation  to  compelled  testimony  in  Public 
Inquiries  Report,  supra,  note  13,  at  1 18  et  seq. 

Supra,  note  430. 

R.S.C.  1970,  c.  C-23  (renamed  the  Competition  Act  by  R.S.C.  1985,  c.  19  (2nd  Supp.), 
s.  19),  s.  17,  as  am.  by  R.S.C.  1985,  c.  19  (2nd  Supp.),  s.  24. 

Thomson  Newspapers  Ltd.  v.  Canada,  supra,  note  430,  at  186. 

Ibid,  at  204. 

Ibid.,  at  202-03. 
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[I]n  order  to  prevent  a  suspect  from  being  conscripted  against  himself  in  a 
criminal  or  quas /-criminal  proceeding... the  suspect  must  be  protected  against  the 
use  of  evidence  derived  from  testimony  given  at  the  earlier  investigatory 
proceeding  as  well  as  against  the  use  of  the  testimony  itself. 


I  conclude... that  s.  7  protects  the  witness  in  a  subsequent  criminal 
proceeding  against  the  use  of  evidence  derived  from  testimony  given  by  him  in 
an  earlier  proceeding,  which  protection  is  not  available  under  either  s.  11(c)  or 
s.  13.  Where  a  person's  right  to  life,  liberty  and  security  of  the  person  is  either 
violated  or  threatened,  the  principles  of  fundamental  justice  require  that  such 
evidence  not  be  used  in  order  to  conscript  the  person  against  himself. 

Thus,  in  her  view,  a  protection  against  the  subsequent  use  of  the 
testimony,  similar  to  that  contained  in  section  5  of  the  Canada  Evidence  Act, 
was  inconsistent  with  the  right  to  remain  silent  as  protected  by  section  7  of  the 
Charter.  Having  found  that  section  17  of  the  Combines  Investigation  Act 
violated  section  7  of  the  Charter,  Wilson  J.  concluded  that  it  could  not  be  saved 
under  section  1  of  the  Charter. 

Sopinka  J.  agreed  with  Wilson  J.  that  "s.  17  of  the  Combines 
Investigation  Act... violates  s.  7  of  the  Canadian  Charter  of  Rights  and 
Freedoms,  in  particular,  the  principle  of  fundamental  justice  in  which  the  right 
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to  remain  silent  is  embodied".  While  he  determined  that  it  was  not  necessary 
to  define  the  precise  limits  of  the  right  to  remain  silent  in  section  7,  he  did 
conclude,  however,  that  it  is  "a  right  not  to  be  compelled  to  answer  questions  or 
otherwise  communicate  with  police  officers  or  others  whose  function  it  is  to 
investigate  the  commission  of  criminal  offences". 

Madam  Justice  L'Heureux-Dube,  on  the  other  hand,  agreed  with 
Wilson  J.  that  "an  order  given  under  s.  17  of  the  Act  may  be  construed  as 
constituting  a  deprivation  of  liberty  such  as  to  bring  the  order  under  the  scrutiny 
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Supra,  note  444. 

Thomson  Newspapers  Ltd.  v.  Canada,  supra,  note  430,  at  207. 

Ibid,  at  290. 

Ibid,  at  295. 
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of  s.  7",  but  concluded  that  the  deprivation  was  effected  in  accordance  with 
fundamental  justice.  She  rejected  the  position  that  the  principles  of  fundamental 
justice  include  any  protection  beyond  insulating  a  witness  from  the  subsequent 
use  of  compelled  testimony.      L'Heureux-Dube  J.  concluded  as  follows: 

I  agree  that  s.  7  may  offer  residual  protection  in  commanding  some  type  of 
immunity  in  respect  of  the  testimony  given  by  individuals  during  an 
investigation.  In  my  view,  'fundamental  justice'  requires  protection  coextensive 
with  the  individual's  testimonial  participation  in  the  investigation,  that  is,  use 
immunity.  Such  protection  serves  the  end  of  preventing  the  state  from  using 
incriminating  evidence  which  was  obtained  from  the  individual  himself,  while  at 
the  same  time  tailoring  the  protection  to  what  our  system  considers  to  be  the 
appropriate  boundary  of  fairness  in  the  judicial  process. 

The  remaining  judge,  La  Forest  J.,  agreed  that  the  power  conferred  by 
section  17  of  the  Combines  Investigation  Act  violated  section  7  of  the  Charter, 
and  turned  to  the  question  whether  the  deprivation  was  in  accordance  with  the 
principles  of  fundamental  justice.  He  accepted  that  the  protection  afforded  by 
section  7  might  extend  to  some  situations  of  derivative  evidence,  but  suggested 
that  a  "flexible  approach"  to  admissibility  is  the  appropriate  response,  rather 
than  an  absolute  prohibition  against  the  use  of  evidence  derived  from  compelled 
testimony.      La  Forest  J.  concluded  as  follows: 

[T]he  use  of  derivative  evidence  derived  from  the  use  of  the  s.  17  power  in 
subsequent  trials  for  offences  under  the  Act  does  not  automatically  affect  the 
fairness  of  those  trials.  It  follows  that  complete  immunity  against  such  use  is  not 
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Ibid.,  at  271. 

Ibid.,  at  279-81. 

Ibid.,  at  280. 

Ibid,  at  242. 

Ibid.,  at  242-64.  This  opinion  was  premised  on  a  recognition  that  derivative  evidence 
exists  independently  of  the  suspect's  testimony.  This  is  similar  to  the  distinction  made  in 
R.  v.  Collins,  [1987]  1  S.C.R.  265,  38  D.L.R.  (4th)  508,  between  admissions  and  real 
evidence.  Focusing  on  the  concern  that  a  suspect  should  not  be  conscripted  against 
himself,  La  Forest  J.  distinguished  between  "independently  existing  evidence  that  could 
have  been  found  without  compelled  testimony,  and  independently  existing  evidence  that 
would  have  been  found  without  compelled  testimony".  See  Thomson  Newspapers  Ltd.  v. 
Canada,  supra,  note  430,  at  257.  Only  in  some  cases  would  the  former  category  affect  the 
fairness  of  the  trial  and,  hence,  protections  against  the  unfair  use  of  derivative  evidence 
should  be  left  to  the  trial  judge.  See  ibid.,  at  260-64. 

Ibid,  at  264. 
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required  by  the  principles  of  fundamental  justice.  The  immunity  against  use  of 
actual  testimony  provided  by  s.  20(2)  of  the  Act  together  with  the  judge's  power 
to  exclude  derivative  evidence  where  appropriate  is  all  that  is  necessary  to  satisfy 
the  requirements  of  the  Charter. 

How  these  rulings  would  affect  provincially  mandated  inquiries  was 


addressed  by  two  judges.  Sopinka  J.  commented  as  follows: 
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If  this  right  is  protected  by  the  Charter,  then  it  follows  that  neither  the  provinces 
nor  the  federal  government  can  transfer  the  investigative  function,  which  is 
normally  carried  out  by  the  police,  to  other  agents  who  are  empowered  by  statute 
to  force  suspects  or  potential  suspects  to  testify. 

While  this  statement  suggests  that  an  inquest  could  not  exert  this  kind  of 
compellability,  he  proceeded  to  consider  a  number  of  cases  concerned  with 
provincial  public  inquiries,  and  returned  to  the  purpose  of  the  inquiry  as  the 
determinative  issue.  He  concluded  that  compelled  testimony  would  not  infringe 
the  right  to  remain  silent  so  long  as  "[ojbtaining  evidence  from  suspects  as  a 
basis  for  commencing  criminal  proceedings"  is  only  an  "incidental  effect"  of  the 
inquiry  and  not  its  central  function. 

AfSt 

L'Heureux-Dube  J.  also  relied  on  various  inquiry  cases  to  reach  her 
conclusion  about  the  limits  of  the  right  to  remain  silent.  From  this  perspective, 
she  stated: 

Once  it  is  established  that  our  legal  tradition  recognizes  the  usefulness  of 
commissions  of  inquiry  and  other  investigative  agencies  such  as  the  Commission, 
the  question  of  the  correct  amount  of  protection  to  be  given  to  witnesses  must 
leave  some  room  for  the  purpose  of  proper  law  enforcement  to  be  served. 

Accordingly,  the  opinions  of  both  Sopinka  and  L'Heureux-Dube  JJ. 
support  expressly  the  compellability  of  suspects,  so  long  as  the  inquiry  is 
properly  constituted  for  a  purpose  other  than  criminal  investigation.  One  might 
add  the  opposition  of  La  Forest  J.  to  any  absolute  right  to  refuse  to  give 
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Ibid.,  at  295. 

Ibid.,  at  297. 

Ibid.,  at  274  et  seq.,  where  L'Heureux-Dubd  J.  considers  Faber  v.  The  Queen,  supra,  note 
35;  Di  lorio  v.  The  Warden  of  the  Common  Jail  of  the  City  of  Montreal,  supra,  note  380; 
and  Attorney  General  of  Quebec  v.  The  Attorney  General  of  I  'anada,  supra,  note  380 

Thomson  Newspapers  Ltd  v.  Canada,  supra,  note  430.  at  280. 
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testimony  to  conclude  that  the  decision  in  Thomson  Newspapers  Ltd.  v.  Canada 
does  not,  by  itself,  extend  any  rights  of  non-compellability  that  would  infringe 
on  inquests. 

Since  Thomson  Newspapers  Ltd.  v.  Canada,  there  have  been  other 
relevant  developments.  In  R.  v.  Hebert  and  subsequent  cases,  the  scope  of 
the  right  to  remain  silent  has  been  extended  in  situations  in  which  an  accused 
person  has  been  detained,  to  protect  the  accused  from  active  elicitation  of 
admissions  through  the  use  of  undercover  officers  or  informants  placed  in  the 
cell.  These  decisions  reversed  pre-Charter  cases  that  rendered  statements 
obtained  in  these  circumstances  admissible,  regardless  of  any  deception  by  the 
police.  With  respect  to  section  7  of  the  Charter,  the  Supreme  Court  of  Canada 
concluded  that  it  encompasses  a  right  to  remain  silent  "to  prevent  the  use  of 
state  power  to  subvert  the  right  of  an  accused  to  choose  whether  or  not  to  speak 
to  the  authorities".  The  issue  in  these  cases  arose  after  the  accused  had  been 
arrested  and  detained,  and  the  purpose  of  the  elicitation  was  to  obtain  evidence 
that  could  be  used  at  the  subsequent  criminal  trial.  These  cases  do  not  appear  to 
affect  the  power  to  compel  testimony  at  an  inquiry  where  the  objective  is  not  to 
obtain  evidence  for  prosecutorial  purposes  and  where  the  testimony  itself  is 
insulated  from  subsequent  use  against  the  person. 

Another  interesting  recent  case  is  Fleischer  v.  Devlin,  in  which  a 
number  of  people  present  when  a  death  occurred  on  the  highway  refused  to  co- 
operate with  the  police.  As  a  result  of  unanswered  questions  and  public  concern, 
a  coroner's  inquest  was  ordered.  One  of  the  recalcitrant  witnesses  moved  to 
quash  his  subpoena,  on  the  ground  that  the  inquest  was  encroaching  on  the 
federal  criminal  law  jurisdiction.  Neither  the  decision  nor,  apparently,  the 
argument  characterized  the  issue  as  involving  a  right  to  remain  silent  or  a  right 
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Supra,  note  43 1 . 

See,  for  example,  R.  v.  Broyles,  supra,  note  431,  which  extends  R.  v.  Hebert,  supra, 
note  431,  to  cases  in  which  the  recipient  of  the  admission  was  an  informant  rather  than  an 
undercover  officer. 

See  Rothman  v.  The  Queen,  [1981]  1  S.C.R.  640,  121  D.L.R.  (3d)  578. 

R.  v.  Broyles,  supra,  note  431,  at  607,  per  lacobucci  J. 

Supra,  note  86. 


121 


against  self-incrimination.  Parrett  J.,  however,  canvassed  the  relevant  inquest 


and  public  inquiry  authorities  and  concluded  as  follows 
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These  decisions  draw  a  clear  distinction  between  compelling  an  accused 
facing  charges  to  testify  at  an  inquest  and  the  existence  of  suspicion  or  a 
possibility  of  future  charges  while  recognizing  the  unique  public  interest  aspects 
of  the  coroner's  inquest  and  its  separation  from  the  criminal  justice  process. 

In  an  approach  similar  to  that  adopted  by  Sopinka  J.  in  Thomson 
Newspapers  Ltd.  v.  Canada,  the  Court  found  the  nature  and  purpose  of  the 
inquiry  to  be  the  determinative  factor  in  deciding  on  compellability.  The 
application  was  dismissed,  suggesting  that,  subject  to  future  claims  about  the  use 
of  testimony — including,  perhaps,  even  the  use  of  derivative  evidence— the 
witness  must  attend  to  give  evidence  so  long  as  the  inquiry  has  a  legitimate 
purpose  outside  the  realm  of  criminal  investigation. 

The  decision  in  Thomson  Newspapers  Ltd.  v.   Canada  has  also  been 
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considered  recently  in  two  cases  dealing  with  provincial  public  inquiries.  In 
Phillips  v.  Nova  Scotia,  an  important  aspect  of  the  decision  concerned  the 
interrelationship  between  the  inquiry  and  future  criminal  or  other  proceedings. 
The  respondents  argued  that,  if  the  inquiry  were  allowed  to  proceed,  their  right 
to  silence  under  section  7  of  the  Charter     and  a  fair  trial  under  section  1 1(d)  of 
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the  Charter,      would  be  infringed.  In  response,  the  Attorney  General  argued 
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Ibid.,  at  29. 

Supra,  note  430. 

Fleischer  v.  Devlin,  supra,  note  86,  at  32,  where  Parrett  J.  quoted  from  Starr  v.  Houlden, 
supra,  note  384,  to  conclude  that  "the  pith  and  substance  of  a  commission  must  be  firmly 
anchored  to  a  provincial  head  of  power  and  that  it  cannot  be  used  either  purposely  or 
through  its  effect,  as  a  means  to  investigate  and  determine  the  criminal  responsibility  of 
specific  individuals  for  specific  offences". 

Phillips  v.  Nova  Scotia,  supra,  note  395,  and  Greyeyes  v.  British  Columbia,  supra, 
note  401. 

Supra,  note  395. 

Supra,  note  39.  Section  7  is  reproduced  supra,  this  sec. 

Supra,  note  39.  Section  1 1(d)  provides  that  "[ajny  person  charged  with  an  offence  has  the 
right... to  be  presumed  innocent  until  proven  guilty  according  to  law  in  a  fair  and  public 
hearing  by  an  independent  and  impartial  tribunal". 
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that  the  majority  decision  in  Thomson  Newspapers  Ltd.  v.  Canada  supported  the 
view  that  the  inquiry  should  be  permitted  to  proceed,  insofar  as  it  held  that  the 
power  to   compel   testimony   and  the   production   of  documents   under  the 
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Combines  Investigation  Act  did  not  infringe  sections  7  or  8  of  the  Charter. 
However,  the  Court  considered  that  there  was  a  substantial  factual  difference 
between  the  situation  in  the  Thomson  case  and  the  situation  in  Phillips  v.  Nova 
Scotia.  In  the  Thomson  case,  no  charges  had  been  laid  at  the  time  the  orders  to 
appear  were  issued.  In  the  Phillips  case,  charges  had  already  been  laid  under  the 
Occupational  Health  and  Safety  Act,  and  a  criminal  investigation  had  been 
commenced.  Accordingly,  various  individuals  who  would  be  witnesses  at  the 
inquiry  were  facing  a  potential  loss  of  liberty  as  a  result  of  their  involvement  in 
the  disaster.  In  rejecting  the  Attorney  General's  position,  the  Court  referred  to 

485 

the  judgment  of  La  Forest  J.   in   Thomson  Newspapers  Ltd.   v.    Canada. 
Although  La  Forest  J.  concluded  in  that  case  that  section  7  of  the  Charter  did 
not   insulate    individuals   from   the   investigatory   powers   of  the    Combines 
Investigation  Act,       the  Court  noted  that  he  did  suggest  that  there  was  a 
significant  distinction  between  powers  exercised  "in  the  course  of  regulating  a 
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lawful  social  or  business  activity"  and  a  criminal  investigation. 

The   Court   also   quoted   extensively   from   the   Commission's   Public 
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Inquiries  Report,  and  expressed  approval  for  the  recommendations  that  would 
require  the  provincial  executive  to  make  a  conscious  choice  between  holding  a 
public  inquiry  and  proceeding  with  a  criminal  prosecution.  The  Court 
concluded  that  "[tjhere  is  a  great  deal  of  merit  in  a  regime  which  requires  a 
government  to  either  lay  charges  or  conduct  a  public  inquiry  but  not  to  do  both 
except    with    the     safeguards    proposed    by    the     Ontario     Law     Reform 


482 
483 
484 
485 
486 
487 
488 
489 


Supra,  note  452. 

Supra,  note  395,  at  1 12  (S.C.,  App.  Div). 

R.S.N.S.  1989,  c.  320. 

Supra,  note  430. 

Supra,  note  452. 

Phillips  v.  Nova  Scotia,  supra,  note  395,  at  110-11  (S.C.,  App.  Div.). 

Supra,  note  13. 

Phillips  v.  Nova  Scotia,  supra,  note  395,  at  113-15  (S.C.,  App.  Div.). 
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Commission".  Such  a  regime  would  require  the  government  to  grant 
immunity  to  a  person  who  had  not  yet  been  charged  with  an  offence  before  that 
person  could  be  compelled  to  testify  at  a  public  inquiry. 

Ultimately,  the  Court  stayed  the  public  inquiry,  pending  the  disposition 
of  the  charges  laid  under  the  Occupational  Health  and  Safety  Act  and  any 
criminal  charges  that  might  be  laid  as  a  result  of  the  explosion.  The  Court 
concluded  as  follows: 

The  coercive  power  of  the  province  has  been  brought  to  bear  on  the  respondents 
by  the  public  inquiry  process.  Simultaneously,  the  four  respondents  have  been 
charged  by  the  province  with  offences  possibly  punishable  by  imprisonment  if 
found  guilty.  And  at  the  same  time  there  is  an  ongoing  criminal  investigation 
with  the  very  real  possibility  that  some  of  the  respondents  will  be  charged  with 
criminal  offences....  The  cumulative  effect  of  the  unrestricted  investigatory 
powers  that  the  commissioner  has  been  clothed  with  by  the  Public  Inquiries  Act 
and  his  mandate  as  set  forth  in  the  Order  in  Council,  combined  with  the 
likelihood  of  extensive  publicity  of  the  public  hearings,  will  likely  lead  to  an 
infringement  of  the  four  respondents'  Charter  rights  to  silence  and  a  fair  trial  if 
the  inquiry  proceeds  to  public  hearings  before  these  others  matters  are  resolved. 

A  similar  issue  arose  recently  in  connection  with  the  Cariboo-Chilcotin 
Justice  Inquiry,  in  Greyeyes  v.  British  Columbia.  In  that  case,  a  judge  was 
appointed  by  order  in  council  to  "inquire  into  and  report  on  the  relationship 
between  the  Cariboo-Chilcotin  aboriginal  community  and  the  police,  Crown 
prosecutors,  courts,  probation  officers  and  family  court  counsellors",  including 
an  inquiry  into  allegations  of  "unnecessary  or  excessive  use  of  force,  prejudice, 
or  unfair  treatment".  A  former  constable,  named  in  one  of  the  allegations, 
sought  a  declaration  that  the  inquiry  was  ultra  vires  the  province,  as  an 
encroachment  into  criminal  law.  He  also  argued  that  section  7  of  the  Charter 
rendered  the  inquiry's  subpoena  power  unenforceable  against  him. 
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Ibid.,  at  115. 

Ibid.  The  Court  added  that  procedural  fairness  also  dictates  that  the  respondents  should  not 
have  to  defend  themselves  on  2  and  potentially  3  fronts  at  the  same  time. 

Supra,  note  40 1 . 

The  terms  of  reference  of  the  Cariboo-Chilcotin  Justice  Inquiry  are  reproduced  in  Greyeyes 
v.  British  Columbia,  ibid.,  at  82-83. 
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After  concluding  that  the  inquiry  was  not  ultra  vires  the  province,  Esson 
C.J.S.C.  turned  to  section  7  of  the  Charter,  and  the  right  to  remain  silent,  and 
considered  both  Thomson  Newspapers  Ltd.  v.  Canada  and  Phillips  v.  Nova 
Scotia.  He  was  of  the  view  that,  since  Thomson  Newspapers  was  not 
determinative,  given  the  divergence  of  judicial  opinions,  '  the  governing 
authority  was  a  decision  of  the  British  Columbia  Court  of  Appeal,  which 
followed  the  views  of  Madam  Justice  L'Heureux-Dube.  Accordingly,  Esson 
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C.J.S.C.  quoted      and  applied  the  following  view  of  Madam  Justice  L'Heureux- 
Dube  from  Thomson  Newspapers  Ltd.  v.  Canada: 

As  can  readily  be  seen,  s.  13  of  the  Charter  is  itself  premised  on  the 
compellability  of  witnesses  since  it  can  easily  be  assumed  that  a  person  giving 
incriminating  evidence  will  do  so  under  compulsion,  even  if  the  evidence  can 
also  be  given  voluntarily.  This  provision  would  have  little  raison  d'etre  if  the 
Charter  at  the  outset  rendered  unconstitutional  statutory  provisions  compelling 
witnesses  to  testify  and  this  is  a  further  indication  that  the  compellability  of 
witnesses  per  se  is  quite  consonant  with  'fundamental  justice'  under  s.  7  of  the 
Charter. 

In  dismissing  the  petition,  Esson  C.J.S.C.  distinguished  Phillips  v.  Nova 
Scotia  °  on  the  factual  basis  that,  at  least  at  the  time,  there  was  no  "pendency  of 
investigations  and  trials  in  respect  of  criminal  and  quasi-criminal  charges". 
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Supra,  note  430. 

Supra,  note  395. 

Esson  C.J.S.C.  noted  that,  while  Wilson  J.  and  Sopinka  J.  "expressed  the  view  in  separate 
reasons  that  the  protection  against  compellability  afforded  by  s.  7  extends  to  'derivative 
use  immunity'  ",  both  La  Forest  J.  and  L'Heureux-Dube"  J.  were  content  that  it  went  no 
further  than  "use  immunity",  which  was  already  available  pursuant  to  the  Evidence  Acts, 
supra,  note  444,  and  s.  13  of  the  Charter,  supra,  note  39,  and  Lamer  J.  did  not  address  the 
issue.  See  Greyeyes  v.  British  Columbia,  supra,  note  401,  at  93-94. 

British  Columbia  Securities  Commission  v.  Branch  (1992),  63  B.C.L.R.  (2d)  331,  at  333, 
88  D.L.R.  (4th)  381,  at  384  (C.A.),  aff  d  unreported  (April  13,  1995,  S.C.C.). 

Greyeyes  v.  British  Columbia,  supra,  note  401,  at  94. 

Supra,  note  430,  at  276. 

Supra,  note  395. 

Greyeyes  v.  British  Columbia,  supra,  note  401,  at  95. 
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The  difficult  issues  raised  in  Thomson  Newspapers  Ltd.  v.  Canada  and 
subsequent  cases,  discussed  above,  appear  to  have  been  resolved  recently  by  the 
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Supreme  Court  of  Canada  in  R.  v.  S.  (R.J.)      and  British  Columbia  Securities 
Commission  v.  Branch. 

In  R.  v.  S.  (R.J.),  two  young  offenders  were  charged  separately  with  the 
same  offence.  One  of  the  accused  was  subpoenaed  to  appear  as  a  witness  at  the 
trial  of  the  other.  Upon  application,  the  trial  judge  quashed  the  subpoena  on  the 
ground  that  compelling  the  witness  to  testify  would  violate  section  7  of  the 
Charter.  An  appeal  by  the  Crown  to  the  Court  of  Appeal  was  allowed,  and  a 
new  trial  was  ordered.  A  further  appeal  to  the  Supreme  Court  of  Canada  was 
dismissed.  In  its  decision,  the  Court  articulated  a  new  test  with  respect  to 
compellability  and  subsequent-use  protection  of  compelled  testimony. 

As  Sopinka  J.  noted,  "the  compellability  of  witnesses  generally  is  based 
on  the  common  law  principle  that  'the  state  is  entitled  to  every  person's 
evidence'  ".  He  further  noted,  however,  that  the  principle  was  subject  to  a 
number  of  exceptions.  A  majority  of  the  Court  was  of  the  view  that  an  exception 
to  the  general  rule  of  compellability  existed  in  circumstances  in  which  it  would 
be  unfair  to  compel  a  person  to  testify.  Where  a  witness  is  compellable, 
however,  a  majority  of  the  Court  held  that  the  person  will  receive  not  only  the 
use  immunity  provided  in  section  13  of  the  Charter,  but  also  derivative-use 
immunity.  Iacobucci  J.,  writing  for  the  majority  on  this  issue,  explained  the 
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nature  of  this  immunity,  and  its  rationale,  in  the  following  terms: 

1  think  that  derivative  evidence  which  could  not  have  been  obtained,  or  the 
significance  of  which  could  not  have  been  appreciated,  but  for  the  testimony  of  a 
witness,  ought  generally  to  be  excluded  under  s.  7  of  the  Charter  in  the  interests 
of  trial  fairness.  Such  evidence,  although  not  created  by  the  accused  and  thus  not 
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Supra,  note  430. 

Supra,  note  43 1 . 

Supra,  note  497. 

Supra,  note  39. 

R.  v.  S  (R.J.)  (1993),  12  O.R.  (3d)  774,  80  C.C.C.  (3d)  397  (C.A.). 

R  v  S  (R.J.),  supra,  note  431,  para.  303,  at  619. 

Ibid,  para.  191,  at  561  (emphasis  in  original). 
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self-incriminatory  by  definition,  is  self-incriminatory  nonetheless  because  the 
evidence  could  not  otherwise  have  become  part  of  the  Crown's  case.  To  this 
extent,  the  witness  must  be  protected  against  assisting  the  Crown  in  creating  a 
case  to  meet. 

Iacobucci  J.  added,  however,  that  derivative  evidence  ought  not  to  be 
excluded  automatically;  it  is  a  matter  within  the  discretion  of  the  trial  judge, 
who  must  balance  the  probative  effect  of  the  compelled  evidence  against  the 
prejudice  that  would  be  caused  to  the  accused  if  it  were  admitted. 
Nevertheless,  Iacobucci  J.  acknowledged  that  such  evidence  will  ordinarily  be 
excluded: 

[EJvidence  which  impacts  upon  trial  fairness,  such  as  self-incriminatory  evidence, 
is  almost  always  excluded  under  s.  24(2).  Thus,  in  the  majority  of  cases  the  trial 
judge's  discretion  will  likely  be  exercised  in  favour  of  exclusion  with  regards  to 
derivative  evidence  which  could  not  have  been  obtained  but  for  a  witness's 
testimony. 

Finally,  Iacobucci  J.  indicated  that  the  burden  is  on  the  accused  to  prove, 
on  a  balance  of  probabilities,  that  the  evidence  sought  to  be  introduced  is 
derivative  evidence  that  is  entitled  to  receive  immunity  protection.  In  most 
cases,  however,  the  accused  will  be  able  to  do  little  more  than  demonstrate  a 
plausible  connection  between  the  evidence  sought  to  be  adduced  and  the  prior 
compelled  testimony.  Iacobucci  J.  suggested  that  "[a]s  a  practical  matter,  the 
burden  is  likely  to  be  borne  by  the  Crown,  since  it  is  the  Crown  which  can  be 
expected  to  know  how  evidence  was,  or  could  have  been,  obtained". 

The  decision  in  British  Columbia  Securities  Commission  v.  Branch 
concerned  an  investigation  of  a  company  by  the  British  Columbia  Securities 
Commission.  The  appellants,  two  of  the  directors  of  the  company,  were  served 
with  summonses  pursuant  to  section  128(1)  of  the  British  Columbia  Securities 
Act,      compelling  their  attendance  for  examination.  Upon  the  appellants'  failure 
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to  appear,  the  Commission  petitioned  the  court  for  an  order  committing  them  for 
contempt.  In  response,  the  appellants  sought  a  declaration  that  section  128(1)  of 
the  Securities  Act  violated  sections  7,  8,  9,  and  15(1)  of  the  Charter.  The 
declaration  was  refused,  and  an  appeal  to  the  Court  of  Appeal  was  dismissed.  At 
the  Supreme  Court  of  Canada,  the  Court  dismissed  the  appeal,  and  took  the 
opportunity  to  explain  and  elaborate  upon  the  principles  enunciated  in  R.  v.  S. 
(R.J.).  Sopinka  and  Iacobucci  JJ.,  writing  jointly  for  the  majority,  noted  that, 
unlike  R.  v.  S.  (R.J.),  the  present  case  concerned  the  issue  of  compellability 
within  a  regulatory  regime,  that  is,  outside  of  the  criminal  context. 

Sopinka  and  Iacobucci  JJ.  derived  the  following  principle  with  respect  to 


compellability  from  the  decision  in  R.  v.  S.  (R.J.): 
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The  common  feature  of  the  respective  compellability  tests  proposed  in  the 
reasons  in  S.  (R.J.)  is  that  the  crucial  question  is  whether  the  predominant  purpose 
for  seeking  the  evidence  is  to  obtain  incriminating  evidence  against  the  person 
compelled  to  testify  or  rather  some  legitimate  public  purpose. 

In  their  view,  this  test  achieved  "the  appropriate  balance  between  the 
interests  of  the  state  in  obtaining  the  evidence  for  a  valid  public  purpose  on  the 
one  hand,  and  the  right  to  silence  of  the  person  compelled  to  testify  on  the 
other".  In  applying  the  test,  the  court  is  required  to  determine  the  predominant 
purpose  for  seeking  the  evidence.  In  the  case  of  a  criminal  prosecution  or 
prosecution  under  provincial  legislation,  evidence  will  be  compelled  for  a  valid 
public  purpose  where  it  is  for  the  purpose  of  obtaining  evidence  in  furtherance 

5 1 8 

of  the  prosecution.  Where  the  compelled  testimony  is  sought  for  the  purpose 
of  an  inquiry,  the  statute  authorizing  the  inquiry  must  be  reviewed.  However, 
the  fact  that  the  inquiry  is  established  for  a  valid  public  purpose  does  not 
necessarily  ensure  that  the  testimony  is  sought  to  be  compelled  for  a  valid  public 
purpose;  "the  object  of  compelling  a  particular  witness  may  still  be  for  the 
purpose  of  obtaining  incriminating  evidence". 
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British  Columbia  Securities  Commission  v.  Branch,  supra,  note  497,  paras.  1  and  31,  at  1 
and  17  (S.C.C.),  respectively. 
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Sopinka  and  Iacobucci  JJ.  noted  that  it  would  be  extremely  rare  for 
compelled   testimony    not   to    have    some    relevance    other   than    to    obtain 

520 

incriminating  evidence.  However,  where  it  is  demonstrated  that  the 
predominant  purpose  of  the  evidence  sought  to  be  compelled  is  to  incriminate 
the  witness,  rather  than  to  obtain  evidence  that  is  relevant  to  the  purposes  of  the 
inquiry,  "the  party  seeking  to  compel  the  witness  must  justify  the  potential 
prejudice  to  the  right  of  the  witness  against  self-incrimination".  If  the  only 
potential  prejudice  that  the  witness  will  suffer  is  from  the  subsequent  use  of 
evidence  derived  from  the  compelled  testimony,  derivative-use  immunity  will 
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ensure  that  prejudice  is  not  suffered.  On  the  other  hand,  if  the  witness  can 
show  any  other  significant  prejudice  that  may  arise  from  the  testimony  such  that 
his  right  to  a  fair  trial  will  be  jeopardized,  then  the  witness  should  not  be 
compellable". 

As  pointed  out  by  Sopinka  and  Iacobucci  JJ.,  the  predominant  purpose 
for  which  evidence  is  sought  may  often  be  inferred  from  the  overall  effect  of  the 

.,  524 

evidence: 

If  the  overall  effect  is  that  it  is  of  slight  importance  to  the  proceeding  in  which  it 
is  compelled  but  of  great  importance  in  a  subsequent  proceeding  against  the 
witness  in  which  the  witness  is  incriminated,  then  an  inference  may  be  drawn  as 
to  the  real  purpose  of  the  compelled  evidence.  If  that  relationship  is  reversed  then 
no  such  inference  may  be  drawn. 

Moreover,  the  issue  of  compellability  may  be  raised  either  when  it  is 
sought  to  compel  the  witness  to  testify — that  is,  by  way  of  a  challenge  to  the 
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subpoena — or  at  the  subsequent  proceeding  against  the  witness. 

Finally,  Sopinka  and  Iacobucci  JJ.  indicated  that  the  burden  of  proof  is  on 
the  witness  to  establish  that  the  predominant  purpose  for  which  the  compelled 
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testimony  is  sought  is  not  a  legitimate  public  purpose.      If  the  witness  is  able  to 
satisfy  this  burden,  he  or  she  should  not  be  compelled  to  testify,  unless  the  party 


seeking  to  compel  the  witness  is  able  to  justify  the  compulsion 
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The  issues  raised  in  R.  v.  S.  (R.J.)       and  British  Columbia  Securities 
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Commission  v.  Branch  were  again  before  the  Supreme  Court  of  Canada  in 
Phillips  v.  Nova  Scotia.  It  will  be  recalled  that,  while  the  Nova  Scotia 
Supreme  Court,  Appeal  Division  held  that  the  commission  of  inquiry  into  the 
Westray  mine  tragedy  was  not  ultra  vires  the  province,  it  stayed  the  public 
inquiry  pending  the  disposition  of  the  charges  laid  under  the  Occupational 
Health  and  Safety  Act,  and  any  criminal  charges  that  might  be  laid.  It  also 
held  that  the  appellants  were  not  compellable  witnesses.  Two  issues  were  raised 
at  the  Supreme  Court  of  Canada:  (1)  whether  the  stay  imposed  by  the  Appeal 
Division  should  be  maintained;  and  (2)  whether  the  respondents  are  compellable 
witnesses  at  the  inquiry. 

Sopinka  J.,  writing  for  the  majority,  allowed  the  appeal  and  set  aside  the 
stay  on  the  ground  that  the  foundation  upon  which  the  Appeal  Division  had 
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based  the  stay  had  disappeared.  He  indicated  that  the  appeals  before  both  the 
Appeal  Division  and  the  Supreme  Court  of  Canada  had  been  argued  on  the 

533 

assumption  that  the  criminal  trial  would  be  before  a  jury.      He  noted  that,  while 
the  Appeal  Division  held  that  the  appellants  were  not  compellable,  it  further 
held  that  the  publicity  that  would  likely  result  from  the  inquiry  would  infringe 
the  appellants'  section  7  Charter  rights  as  a  result  of  its  effect  on  the  jurors. 
Since  the  appellants  ultimately  elected  to  be  tried  by  a  judge  alone,  and  since 
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there  was  no  evidence  that  the  anticipated  publicity  would  have  any  effect  on  a 
trial  judge,  Sopinka  J.  concluded  it  was  "unnecessary  and  undesirable  to  decide 
this  case  on  a  basis  that  has  disappeared". 

With  respect  to  the  issue  of  compellability,  Sopinka  J.  held  that  the  issue 
was  premature.  An  application  of  the  principles  recently  articulated  in  R.  v.  S. 
(R.J.)  and  British  Columbia  Securities  Commission  v.  Branch  respecting 
compellability  and  subsequent-use  immunity  of  compelled  testimony  depends 
upon  the  specific  circumstances  in  which  it  is  sought  to  compel  the  appellants' 

537 

testimony. 


(d)      Investigative  Powers — Search  and  Seizure 
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The  McRuer  Report  offered  little  advice  with  respect  to  the  coroner's 
investigative  powers,  other  than  to  express  concern  about  invasions  of  privacy 
resulting  from  media  attention.  It  recommended  that  limitations  should  be 
placed  on  the  amount  of  information  that  should  be  provided  to  the  public  prior 
to  an  inquest  and,  conversely,  that  reasons  for  not  conducting  an  inquest  should 
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be  available  to  "any  person  with  a  direct  interest  in  the  matter".  Before  we 
turn  to  the  recommendations  contained  in  the  1971  Coroners  Report,  we 
should  note  that  both  the  Commission's  report  and  the  1972  Act  preceded  the 
Charter  by  more  than  a  decade.  Accordingly,  there  was  no  reason  at  that  time 
to  examine  investigative  powers  from  other  than  a  purely  instrumental 
perspective. 
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In  addition  to  recommendations  directed  to  the  question  of  publicity, 
the  Commission  wished  to  ensure  that  coroners  have  the  legal  resources 
necessary  to  carry  out  their  investigative  functions,  including  the  authority  to 
delegate  their  powers.  The  Commission  noted  that  there  was  no  statutory 
power  that  authorized  a  coroner  to  enter  premises  or  to  inspect  and  seize 
documents  or  objects.  Accordingly,  it  recommended  that  coroners  should 
have  a  power  of  entry  to  take  possession  of  bodies  and  inspect  places,  and  a 
power  to  copy  documents  or  records,  and  seize  things  that  might  be  material  to 
the  investigation.  These  powers  were  to  be  exercised  on  reasonable  grounds, 
and  it  was  recommended  that  the  coroner  should  be  authorized  to  delegate  such 
powers  to  a  police  officer  or  a  legally  qualified  medical  practitioner. 

In  response  to  the  Commission's  recommendations,  the  Coroners  Act 
now  contains  extensive  search  and  seizure  powers,  and  these  may  be  delegated 
to  a  "legally  qualified  medical  practitioner  or  a  police  officer".  Specifically,  the 
Act  provides  as  follows: 

15. — (1)  Where  a  coroner  is  informed  that  there  is  in  his  or  her  jurisdiction 
the  body  of  a  person  and  that  there  is  reason  to  believe  that  the  person  died  in  any 
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1971  Coroners  Report,  supra,  note  1,  at  80-83,  where  the  recommendations  are  divided 
into  those  relating  to  the  conduct  of  the  coroner  and  those  dealing  with  the  information  that 
should  be  made  public  or  accessible  to  the  public. 

Ibid.,  at  75-79. 

The  Commission  noted  that  O.  Reg.  102/66,  s.  13(3),  amending  Reg.  523,  R.R.O.  1960, 
s.  41,  made  under  The  Public  Hospitals  Act,  R.S.O.  1960,  c.  322,  permitted  the  inspection 
of  medical  records  by  coroners.  See  1971  Coroners  Report,  supra,  note  1,  at  78.  The 
Commission  also  noted  s.  20(1)  of  The  Coroners  Act  (1960),  supra,  note  5,  which 
empowered  a  coroner  to  "take  charge  of  the  wreckage"  whenever  a  death  resulted  from 
"violence  in  a  wreck".  However,  the  Commission  also  noted  the  vagueness  of  this 
provision.  See  1971  Coroners  Report,  at  78-79.  See,  now,  s.  12(1)  of  the  Coroners  Act, 
supra,  note  3,  reproduced  infra,  note  549. 

1971  Coroners  Report,  supra,  note  1,  at  84-85. 

Ibid. 

Supra,  note  3 . 

See,  also,  s.  12(1)  of  the  Coroners  Act,  ibid.,  which  provides  as  follows: 

12. — (1)  Where  a  coroner  has  issued  a  warrant  to  take  possession  of  the  body  of  a 
person  who  has  met  death  by  violence  in  a  wreck,  the  coroner  may.  with  the  appnu  al 
of  the  Chief  Coroner,  take  charge  of  the  wreckage  and  place  one  or  more  police 
officers  in  charge  of  it  so  as  to  prevent  persons  from  disturbing  it  until  the  jur\  at  the 
inquest  has  viewed  it,  or  the  coroner  has  made  such  examination  as  he  or  she 
considers  necessary. 
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of  the  circumstances  mentioned  in  section  10,  the  coroner  shall  issue  a  warrant  to 
take  possession  of  the  body  and  shall  view  the  body  and  make  such  further 
investigation  as  is  required  to  enable  the  coroner  to  determine  whether  or  not  an 
inquest  is  necessary. 

(2)  Where  the  Chief  Coroner  has  reason  to  believe  that  a  person  died  in  any  of 
the  circumstances  mentioned  in  section  10  and  no  warrant  has  been  issued  to  take 
possession  of  the  body,  he  or  she  may  issue  the  warrant  or  direct  any  coroner  to 
do  so. 


16. — (1)  A  coroner  may, 

(a)  view  or  take  possession  of  any  dead  body,  or  both;  and 

(b)  enter  and  inspect  any  place  where  a  dead  body  is  and  any  place  from 
which  the  coroner  has  reasonable  grounds  for  believing  the  body  was 
removed. 

(2)  A  coroner  who  believes  on  reasonable  and  probable  grounds  that  to  do  so 
is  necessary  for  the  purposes  of  the  investigation  may, 

(a)  inspect  any  place  in  which  the  deceased  person  was,  or  in  which  the 
coroner  has  reasonable  grounds  to  believe  the  deceased  person  was, 
prior  to  his  or  her  death; 

(b)  inspect  and  extract  information  from  any  records  or  writings  relating 
to  the  deceased  or  his  or  her  circumstances  and  reproduce  such 
copies  therefrom  as  the  coroner  believes  necessary; 

(c)  seize  anything  that  the  coroner  has  reasonable  grounds  to  believe  is 
material  to  the  purposes  of  the  investigation. 

(3)  A  coroner  may  authorize  a  legally  qualified  medical  practitioner  or  a 
police  officer  to  exercise  all  or  any  of  the  coroner's  powers  under  subsection  (1). 

(4)  A  coroner  may,  where  in  his  or  her  opinion  it  is  necessary  for  the  purposes 
of  the  investigation,  authorize  a  legally  qualified  medical  practitioner  or  a  police 
officer  to  exercise  all  or  any  of  the  coroner's  powers  under  clauses  (2)(a),  (b)  and 
(c)  but,  where  such  power  is  conditional  on  the  belief  of  the  coroner,  the  requisite 
belief  shall  be  that  of  the  coroner  personally. 

(5)  Where  a  coroner  seizes  anything  under  clause  (2)(c),  he  or  she  shall  place 
it  in  the  custody  of  a  police  officer  for  safekeeping  and  shall  return  it  to  the 
person  from  whom  it  was  seized  as  soon  as  is  practicable  after  the  conclusion  of 
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the  investigation  or,  where  there  is  an  inquest,  of  the  inquest,  unless  the  coroner  is 
authorized  or  required  by  law  to  dispose  of  it  otherwise. 

We  now  turn  to  consider  whether  the  constitutional  constraints  provided 
by  section  8  of  the  Charter  affect  the  validity  of  these  provisions.  Section  8 
guarantees  to  everyone  "the  right  to  be  secure  against  unreasonable  search  or 
seizure". 

In  Hunter  v.  Southam  Inc.,  Director  of  Investigation  and  Research  of  the 
Combines  Investigation  Branch,  the  Supreme  Court  of  Canada  considered  the 
constitutional  validity  of  the  search  and  seizure  provisions  contained  in 
section  10(1)  and  (3)  of  the  Combines  Investigation  Act.  In  declaring  that 
these  provisions  are  of  no  force  or  effect,  Dickson  J.,  as  he  then  was,  interpreted 
section  8  of  the  Charter  in  light  of  its  purpose,  explaining  that  it  is  intended  to 
protect  the  individual's  right  to  a  reasonable  expectation  of  privacy  from 
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governmental  intrusion.  In  the  course  of  his  judgment,  Dickson  J.  asserted 
three  constitutional  standards:  (1)  where  feasible,  prior  authorization  is  a  "pre- 

553 

condition  for  a  valid  search  and  seizure";  (2)  the  person  authorizing  the 
breach  of  privacy  must  be  someone  capable  of  acting  judicially,  and  must  make 
the  assessment  in  "an  entirely  neutral  and  impartial  manner";  and  (3)  the 
decision  to  authorize  must  be  made  according  to  objectively  verifiable  criteria, 
such  as  the  existence  of  "reasonable  and  probable  grounds,  established  upon 
oath,  to  believe  that  an  offence  has  been  committed  and  that  there  is  evidence  to 
be  found  at  the  place  of  the  search". 

Subsequently,  the  Supreme  Court  of  Canada  distinguished  between 
searches  conducted  as  part  of  criminal  investigations  and  searches  that  are 
incidental  to  an  administrative  or  regulatory  process,  indicating  that,  in  respect 
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[1984]  2  S.C.R.  145,  11  D.L.R.  (4th)  641  (subsequent  references  are  to  1 1  D.L.R.  (4th)) 
(hereinafter  referred  to  as  "Hunter  v.  Southam  Inc.  ").  For  a  discussion  of  this  case,  and  a 
summary  of  subsequent  search  decisions,  see  Stuart,  Charter  Justice  in  Canadian  Criminal 
Law  (\99\),  at  141-67. 

Supra,  note  452. 

Hunter  v.  Southam  Inc.,  supra,  note  550,  at  652-53. 

Ibid,  at  653. 

Ibid,  at  654. 

Ibid,  at  659. 
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of  the  latter,  the  standards  enunciated  in  Hunter  v.  Southam  Inc.  may  be 
relaxed.  This  has  been  a  controversial  view.  To  many,  this  has  proven  to  be 
a  discouraging  opinion  since,  from  the  perspective  of  privacy,  it  makes  little 
difference  to  an  occupant  whether  her  premises  are  searched  for  criminal, 
regulatory,  or  administrative  purposes. 

The  constitutional  validity  of  a  seizure  pursuant  to  section  16(2)(c)  of  the 
Coroners  Act  was  considered  recently  by  the  Supreme  Court  of  Canada  in  R.  v. 
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Colarusso.  In  that  case,  the  appellant  had  been  involved  in  two  motor  vehicle 
accidents.  The  second  accident,  which  occurred  only  minutes  after  the  first, 
resulted  in  the  death  of  another  driver.  The  appellant  was  arrested  for  impaired 
driving  and  taken  to  a  nearby  hospital.  As  part  of  the  hospital's  standard 
"Trauma  Protocol  Procedure",  samples  of  the  appellant's  blood  and  urine  were 
obtained,  and  given  to  the  hospital  laboratory  technician.  The  appellant  had 
given  his  consent  to  the  samples  being  taken  for  medical  purposes  only.  The 
investigating  coroner  obtained  on  request  from  the  laboratory  technician 
samples  of  the  blood  and  urine  taken  from  the  appellant.  The  coroner  then  gave 
the  samples  to  a  police  officer,  and  requested  that  they  be  taken  to  the  Centre  for 
Forensic  Sciences  for  analysis.  The  appellant  was  ultimately  charged  with  a 
number  of  offences,  including  impaired  driving  causing  death.  The  analyst  from 
the  Centre  for  Forensic  Sciences  who  had  performed  the  analysis  was 
subpoenaed  and  gave  evidence  as  to  his  findings  at  the  appellant's  trial. 

Writing  for  the  majority,  La  Forest  J.  first  considered  whether  there 
had  been  an  unreasonable  seizure,  either  on  the  basis  that  the  actions  of  the 
police  constituted  an  unreasonable  seizure,  independent  of  the  seizure  by  the 
coroner,  or  on  the  basis  that  the  actions  of  the  police  rendered  the  prior  seizure 
by  the  coroner  unreasonable,  assuming,  of  course,  that  it  was  valid  originally.  In 
connection  with  the  first  view,  La  Forest  J.  concluded  that  the  activities  of  the 
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See  McKinlay  Transport  Ltd.  v.  The  Queen,  [1990]  1  S.C.R.  627,  68  D.L.R.  (4th)  568.  See, 
also,  Thomson  Newspapers  Ltd.  v.  Canada,  supra,  note  430,  where  Wilson  J.,  at  212, 
acknowledged  that  the  criteria  enunciated  in  Hunter  v.  Southam  Inc.,  supra,  note  550,  need 
not  necessarily  be  complied  with  in  all  cases,  since,  "[w]hat  may  be  reasonable  in  the 
regulatory  or  civil  context  may  not  be  reasonable  in  a  criminal  or  gwosz-criminal  context". 
Similarly,  at  219,  La  Forest  J.  stated  that  "[t]he  application  of  a  less  strenuous  and  more 
flexible  standard  of  reasonableness  in  the  case  of  administrative  or  regulatory  searches  and 
seizures  is  fully  consistent  with  a  purposive  approach  to  the  elaboration  of  s.  8". 

See  Stuart,  supra,  note  550,  at  148-49. 

[1994]  1  S.C.R.  20,  87  C.C.C.  (3d)  193  (subsequent  references  are  to  [1994]  1  S.C.R.). 

Ibid.,  concurred  in  by  L'Heureux-Dub6,  Sopinka,  Gonthier,  and  Iacobucci  JJ. 
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police  amounted  to  an  independent  seizure  of  the  appellant's  blood  sample, 
and  that  the  seizure  violated  the  appellant's  rights  under  section  8  of  the 
Charter.    '  La  Forest  J.  explained  as  follows: 

I  can  see  no  basis  for  holding  that,  at  least  in  relation  to  the  use  of  evidence  for 
criminal  law  purposes,  the  reasonable  expectation  of  privacy  in  one's  own  bodily 
fluids  guaranteed  by  s.  8  of  the  Charter  is  diminished  merely  because  a  coroner 
chooses  to  exercise  his  or  her  power  to  seize  evidence  under  s.  16(2)  of  the 
Coroners  Act.  As  such,  the  intervention  by  the  coroner  does  not  alter  the  fact  that 
the  police  must  comply  with  the  Hunter  requirement  of  prior  judicial 
authorization  before  seizing  a  bodily  fluid  sample  which  was  initially  taken  from 
an  impaired  driving  suspect  for  medical  purposes. 

With  respect  to  the  second  view  of  the  facts,  La  Forest  J.  noted  that,  on 
the  assumption  that  section  16(2)  of  the  Coroners  Act  is  constitutionally  valid, 
any  seizure  made  pursuant  to  that  provision  must  still  be  reasonable,  and  the 
reasonableness  of  a  seizure  under  section  16(2)  depends  upon  the  non-criminal 
nature  of  the  coroner's  function.  La  Forest  J.  concluded  as  follows: 

[S]o  long  as  the  evidence  (or  the  information  derived  from  the  evidence)  is  in  the 
possession  of  the  state  (i.e.,  the  coroner  or  the  criminal  law  enforcement  branch), 
the  following  would  hold  true:  (1)  while  the  evidence  is  being  used  by  the 
coroner  for  valid  non-criminal  purposes  within  the  scope  of  the  Coroners  Act,  the 
seizure  is  reasonable  and  not  caught  by  s.  8  of  the  Charter;  and  (2)  when  the 
evidence,  or  the  information  derived  from  the  evidence,  is  appropriated  by  the 
criminal  law  enforcement  arm  of  the  state  for  use  against  the  person  from  whom 
it  was  seized,  the  seizure  will  become  unreasonable  and  will  run  afoul  of  s.  8  of 
the  Charter.  In  other  words,  the  criminal  law  enforcement  arm  of  the  state  cannot 
rely  on  the  seizure  by  the  coroner  to  circumvent  the  guarantees  of  Hunter... as  any 
seizure  by  the  coroner  pursuant  to  s.  16(2)  is  valid  for  non-criminal  purposes 
only. 

After  concluding  that  the  seizure  of  the  appellant's  blood  sample  was 
unreasonable,  on  either  of  the  above  views,  La  Forest  J.  turned  to  consider  the 
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Ibid,  at  60. 

Ibid.,  at  61. 

Ibid. 

Ibid,  at  62-63. 

Ibid,  at  63-64. 
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constitutional  validity  of  section  16(2)  of  the  Coroners  Act.  He  was  prepared  to 
accept  that,  in  light  of  the  coroner's  non-criminal  function,  the  requirement  of  a 
prior  judicial  authorization  may  be  relaxed  in  the  case  of  a  seizure  under 
section  16(2),  where  the  seizure  is  made  for  valid  purposes  under  the  Act. 
However,  the  police,  in  conducting  a  criminal  investigation,  must  comply  with 
the  requirements  established  in  Hunter  v.  Southam  Inc.  In  view  of  his  earlier 
conclusions,  it  was  unnecessary  for  La  Forest  J.  to  determine  whether 
section  16(2)  of  the  Coroners  Act  violated  section  8  of  the  Charter.  However,  he 
expressed  a  general  concern  about  the  "potential  for  improper  complicity 
between  the  police  and  the  coroner",  and  articulated  a  number  of  specific 
concerns  in  respect  of  the  coroner's  investigative  powers. 

The  "most  troublesome  element"  of  the  coroner's  investigative  powers 
under  the  Act,  in  Mr.  Justice  La  Forest's  view,  "is  that,  beyond  providing  the 
potential  for  complicity  between  a  coroner  and  the  police  in  a  situation  where 
criminal  charges  may  be  laid,  s.  16(5)  actually  requires  complicity".  '  He 
concluded  that  section  16(5)  of  the  Act,  which  requires  the  coroner  to  place 
anything  seized  under  section  16{2)(c)  into  the  custody  of  the  police,  should  not 
be  interpreted  to  permit  the  exemption  on  behalf  of  the  coroner  from  the 
standards  enunciated   in  Hunter  v.   Southam  Inc.   to  be  converted   into  an 
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exemption  on  behalf  of  the  police  in  the  conduct  of  a  criminal  investigation. 
Accordingly,  La  Forest  J.  concluded  that  "[t]he  application  of  s.  16(5)  of  the 
Coroners  Act  must  be  restricted  to   situations   in  which   it  can   clearly  be 
determined  that  the  police  officers  are  acting  merely  as  the  agents  of  the 
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coroner... any  other  interpretation  would  imperil  its  constitutional  validity". 

La  Forest  J.  also  expressed  concern  about  section  16(4)  of  the  Act,  which 
permits  the  coroner  to  authorize  a  legally  qualified  medical  practitioner  or  a 
police  officer  to  exercise  the  coroner's  powers  under  section  16(2)  of  the  Act.  In 
his  view,  it  creates  extensive  "potential  for  unacceptable  overlap  between  the 
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Ibid.,  at  66. 
Ibid.,  at  67. 

Ibid.,  at  68. 

Ibid.,  at  70.  Section  16(5)  of  the  Coroners  Act,  supra,  note  3,  is  reproduced  supra,  this  sec. 

R.  v.  Colarusso,  supra,  note  558,  at  70-71. 

Ibid.,  at  71. 
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coroner's  investigation  and  the  criminal  investigative  sphere".       Ultimately, 

572 

La  Forest  J.  concluded  as  follows: 

In  my  view,  the  dependency  of  the  coroner  on  the  police  during  the 
investigative  stage  mandated  under  s.  16(4)  and  s.  16(5)  of  the  Coroners  Act 
brings  these  provisions  dangerously  close  to  the  boundary  of  legislation  in  the 
sphere  of  criminal  law,  an  area  within  the  exclusive  jurisdiction  of  Parliament.  As 
s.  16(4)  and  s.  16(5)  operate  in  concert  with  s.  16(2),  the  problems  I  have 
identified  affect  s.  16(2)  as  well.  I  would,  however,  leave  the  question  as  to 
whether  s.  16(2)  of  the  Coroners  Act  is  ultra  vires  unanswered  as  s.  16(4)  and 
s.  16(5)  have  not  been  argued  fully  before  this  Court,  and  I  have  already  found 
that  the  actions  of  the  police  constituted  an  unreasonable  seizure,  but  I  would 
reiterate  that  the  previous  decisions  of  this  Court  have  not  affirmed  the  validity  of 
the  investigative  powers  of  the  coroner  and  it  is  open  to  this  Court  in  the  future  to 
determine  that  the  interrelation  between  the  police  and  the  coroner  under  s.  16  of 
the  Coroners  Act  impermissibly  infringes  on  the  federal  criminal  law  power. 

In  joint  concurring  reasons,  Lamer  C.J.C.  and  Cory,  McLachlin,  and 
Major  JJ.  considered  the  constitutional  validity  of  section  16(2)  of  the  Act,  and 
held  that,  assuming  the  validity  of  the  remainder  of  section  16,  the  powers 
granted  in  section  16(2)  are  "properly  incidental  to  the  valid  provincial  purposes 
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served  by  the  Coroners  Act".  With  respect  to  section  8  of  the  Charter,  they 
concluded  that  the  requirements  imposed  in  Hunter  v.  Southam  Inc.  were  not 
applicable,  and  that  "s.  16(2)  is  not  unreasonable  because  it  does  not  require 
prior  authorization  or  because  material  seized  may  later  become  admissible  in  a 
criminal  proceeding".  They  further  concluded  that,  in  their  view,  there  had 
been  no  seizure  by  the  police.  The  coroner  seized  the  samples  pursuant  to 
section  16(2)  of  the  Act,  and  placed  them  in  the  custody  of  the  police  for 
safekeeping  pursuant  to  section  16(5).  Moreover,  they  were  of  the  view  that 
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there  had  been  no  improper  collusion  between  the  coroner  and  the  police. 
Finally,  they  found  it  unnecessary  to  consider  whether  the  calling  of  the  analyst 
to  testify  at  the  appellant's  trial  constituted  a  seizure  by  the  Crown.  Even  if  it 
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could  be  regarded  as  a  seizure,  and  therefore  subject  to  scrutiny  under  section  8 


of  the  Charter,  in  their  view  it  was  reasonable 
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While  this  decision  underscores  the  possibility  that  some  of  the  coroner's 
powers  under  section  16  of  the  Act  might  be  vulnerable  to  constitutional 
challenge,  the  issue  remains  unresolved.  Nevertheless,  both  judgments  appear  to 
favour  giving  the  coroner  some  flexibility  from  the  strict  application  of  the 
Hunter  v.  Southam  Inc.  criteria  in  most  circumstances,  so  long  as  valid 
provincial  objectives  circumscribe  the  coroner's  actions. 


7.         OPERATIONAL  DEVELOPMENTS 

577 

Since  the  enactment  of  The  Coroners  Act,  1972,  and  pursuant  to  the 
powers  given  to  the  Chief  Coroner,  a  number  of  important  operational 
developments  have  taken  place.  Not  all  of  these  developments  can  be  discussed 
in  the  present  context,  but  their  omission  at  this  point — for  example,  educational 
and  training  programs  for  coroners — should  not  be  construed  as  diminishing 
their  importance.  The  developments  discussed  in  this  chapter  are  those  that  are 
particularly  relevant  to  the  role  of  the  modern  coroner's  office,  as  it  has  evolved, 
and  to  those  specific  issues  that  need  to  be  considered  as  they  relate  to  future 
evolution. 


(a)       Data  Collection  and  Retrieval 

The  Chief  Coroner's  office  has  developed  a  very  sophisticated 
computerized  data  base,  in  which  all  deaths  investigated  by  coroners  are  stored 
and  cross-referenced  according  to  numerous  factors.  This  system  is  still 
developing  and  eventually  will  permit  regular  analyses  into  possible  trends  in 
risk  or  incidence  of  deaths.  It  will  also  permit  special  features  of  deaths  to  be 
noted  for  more  intensive  investigation.  Curious  deaths  can  also  be  tracked  in  the 
hope  of  ultimately  finding  common  factors  that  might  help  explain  them  or 
prevent  similar  deaths  in  the  future. 

The  system  requires  each  death  to  be  coded  according  to  certain  basic 
data,   for  example,  geographical   location,  age,  and  institutional  residences. 


576 

Ibid.,  at  44. 

577 

Supra,  note  2. 


139 


578 

However,  it  also  includes  more  subtle  information,  for  example,  death  type, 
environment,    death    factor,    activity    involvements,    and    relevant    overdose 
agents.      Environment  is  defined  as  "a  combination  of  the  location  where  and 
the  activity  of  the  deceased  when  an  action,  force,  instrument  or  disease  was 
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applied  which  lead  toward  death".  More  than  one  environment  may  relate  to  a 
given  death,  and  the  Coroners  System  Manual  contains  ninety-eight  separate 
environments,  which  are  divided  into  the  general  categories  of  occupational, 
recreation  and  sporting,  institutions,  general  living,  and  travelling.  Death  factor 
means  an  "action,  force,  instrument  or  disease  occurring  in  an  environment 
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which  lead  directly  toward  death",  although  there  may  not  be  a  death  factor 
for  each  environment.  The  Manual  lists  eighty-three  death  factors.  An 
involvement  is  an  "activity  or  circumstance  related  to  the  deceased  which  did 
not  directly  lead  to  death  but  which  may  be  of  significance,  or  a  contributing 
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factor".  The  investigative  and  epidemiological  potential  for  this  system  is 
significant.  Its  future  value  likely  will  depend  on  whether  adequate  resources  are 
made  available  to  permit  its  fullest  use. 


(b)      Regional  Coroner's  Reviews 

This  function  can  best  be  described  as  a  combination  of  fact-finding  and 
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mediation,  which  is  used  either  in  lieu  of,  or  as  a  preliminary  to,  an  inquest. 
After  extensive  investigation,  the  investigating  coroner  and  the  regional  coroner 
will  approach  the  relevant  parties,  including  the  family  of  the  deceased,  with  a 
view  to  conducting  an  informal  meeting  or  series  of  meetings  in  which  facts 
from  the  investigation  and  expert  data  and  opinions  are  placed  before  the 
interested  parties.  The  objective  of  the  regional  coroner's  review  is  both  to 
inform  the  interested  parties  and  to  begin  processes  of  rectifying  problems  that 
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Accident,  homicide,  natural,  suicide,  undetermined,  or  skeletal/archaeological/animal 
remains:  see  Ontario,  Office  of  the  Chief  Coroner,  Coroners  System  Manual,  Version  4.1 
(May  1994),  at  7.6.1. 

In  order  to  demonstrate  the  sophistication  of  the  system,  one  need  only  note  that  it 
specifies  over  100  overdose  agents:  see  ibid.,  at  7.1 1.1-3. 

Ibid,  at  7.7. 

Ibid,  at  7.8. 

Ibid.,  at  7.9,  where  it  adds  that  "[i]nvolvements  are  generally  combinations  of  certain 
involvements,  institutions,  overdose  agents  or  death  factors  which  are  of  particular  interest 
to  the  coroners  office". 

For  a  fuller  description,  see  Moskoff  and  Young,  supra,  note  90,  at  205-06.  See,  also. 
Young,  supra,  note  92,  at  A-l  5  to  A-l  7. 
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have  been  discovered.  This  informal  process  has  proven  effective  in  situations 
in  which  the  preventable  aspect  of  the  death  is  both  clear  and  apparently 
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rectifiable.  For  example,  cooperative  programs  for  change  have  resulted  from 
reviews  with  respect  to  some  deaths  in  institutions,  like  hospitals  or  residential 
centres.  Of  course,  these  reviews  can  succeed  only  where  the  interested  parties 
are  content  to  cooperate.  Moreover,  they  require  substantial  fact  finding  by  the 
coroner  and  regional  coroner  to  ensure  that  adequate  material  about  the  death, 
and  the  means  of  prevention,  can  be  placed  before  the  parties.  Factual  disputes 
will  not  encourage  resolution.  The  more  determinative  an  investigation,  the 
greater  the  likelihood  that  the  parties  will  accept  its  conclusion. 

(c)       Code  of  Ethics 

A    document    entitled    "Code    of    Ethics    for    Coroners"    has    been 
promulgated,  which  attempts  to  define  the  ethical  and  legal  framework  of  the 
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coroner's  role  in  Ontario.      The  following  statements  are  especially  significant: 

1.         A  coroner  shall  exercise  his  duties  and  responsibilities  without  fear, 
favour,  prejudice,  bias  or  partiality  toward  any  person. 


4.  A  coroner  shall  have  regard  for  the  fact  that  he  is  performing  a  public 
duty  and  that  his  actions  and  decisions  affect  the  public  interest  as 
well  as  the  interests  of  private  individuals. 


11.  A  coroner  presiding  at  an  inquest  shall  exercise  his  duties  and 
responsibilities  so  as  to  assist  the  jury  to  return  a  fair,  impartial,  and 
proper  verdict,  based  on  the  evidence. 
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See  Moskoff  and  Young,  supra,  note  90,  at  206,  where  the  authors  give  as  an  example  the 
situation  of  3  young  people  who  disappeared  in  a  boat  on  Lake  Ontario.  Questions  and 
concerns  about  the  search  efforts  were  raised  at  a  regional  coroner's  review  where  the 
families  met  with  federal  search  and  rescue  officials,  coastguard  officers,  the  police  forces 
involved,  the  investigating  coroner,  and  the  regional  coroner. 

Ontario,  Ministry  of  Solicitor  General,  Code  of  Ethics  for  Coroners.  The  full  text  of  the 
document  is  reproduced  in  Marshall,  Canadian  Law  of  Inquests[\]  A  handbook  for 
coroners,  medical  examiners,  counsel  and  the  police  (2d  ed.,  1991)  App.  1,  at  141-43.  The 
longer  and  more  detailed  Quebec  Code  of  Ethics  for  Coroners  is  also  reproduced:  ibid., 
App.  1,  at  143-46. 
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12.  When  presiding  at  an  inquest  a  coroner  shall  instruct  the  jury  and 
receive  the  jury's  verdict  with  impartiality. 

13.  A  coroner  shall  bear  in  mind  that  an  inquest  is  designed  to  determine 
and  make  public  the  facts  surrounding  a  particular  death  and  that  an 
inquest  shall  be  open  to  the  public  except  as  specified  in  The 
Coroners  Act,  1972. 


18.  A  coroner  shall  respect  the  confidentiality  of  any  information 
received  by  him  in  the  performance  of  his  duties  except  as  stipulated 
in  other  sections  of  this  code. 

It  is  interesting  to  note  that  the  Court  of  Appeal  for  Ontario  recently 
referred  to  the  Code  of  Ethics  as  an  aid  in  assessing  the  coroner's  function  when 
instructing  a  jury  in  respect  of  the  available  verdicts. 
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Sec  Re  Beckon,  supra,  note  1 17,  discussed  supra,  this  ch.,  sec.  5(b)(v)a. 


CHAPTER  4 


OTHER  CANADIAN 
JURISDICTIONS 


1.         INTRODUCTION 

All   provincial   and  territorial  jurisdictions   in   Canada   employ   some 
mechanism   for   investigating  and   inquiring   into   untimely,   suspicious,   and 
preventable   deaths.    The   systems   in   British   Columbia,     New   Brunswick, 
Ontario,    Quebec,    Saskatchewan,   the  Northwest  Territories,    and  the  Yukon 
are  based  on  the  coroner  model.    The  systems  in  Alberta,    Manitoba,     Nova 
Scotia,      and  Prince   Edward   Island      are  based  on  the  medical   examiner 
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model.     In  Newfoundland,  while  the  office  of  coroner  was  abolished  in  1875, 
sudden  deaths  are  subject  to  inquiry  by  provincial  court  judges  pursuant  to  the 
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Coroners  Act,  R.S.B.C.  1979,  c.  68. 

Coroners  Act,  R.S.N.B.  1973,  c.  C-23. 

Coroners  Act,  R.S.O.  1990,  c.  C.37. 

An  Act  respecting  the  determination  of  the  causes  and  circumstances  of  death,  S.Q.  1983, 
c.  41,  also  R.S.Q.,  c.  R-0.2  (hereinafter  referred  to  as  "Quebec  Act"). 

The  Coroners  Act,  R.S.S.  1978,  c.  C-38. 

Coroners  Act,  R.S.N.W.T.  1988,  c.  C-20. 

Coroners  Act,  R.S.Y.  1986,  c.  35. 

The  coroner  model  is  discussed  briefly  infra,  this  ch.,  sec.  2. 

Fatality  Inquiries  Act,  R.S.A.  1980,  c.  F-6. 

The  Fatality  Inquiries  Act,  S.M.  1989-90,  c.  30,  also  C.C.S.M.,  c.  F52. 

Fatality  Inquiries  Act,  R.S.N. S.  1989,  c.  164. 

Coroners  Act,  R.S.P.E.I.  1988,  c.  C-25. 

The  medical  examiner  model  is  discussed  brielly  infra,  this  ch.,  sec.  3. 
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Summary  Proceedings  Act.  Although  all  provincial  and  territorial  jurisdictions, 
with  the  exception  of  Newfoundland,  thus  employ  either  the  coroner  or  medical 
examiner  system,  within  these  systems  there  is  considerable  diversity. 

In  this  chapter,  rather  than  provide  a  detailed  description  of  the  existing 
scheme  in  each  province,  we  describe  generally  the  coroner  and  medical 
examiner  systems,  and  make  note  of  interesting  differences  that  exist  in 
particular  jurisdictions.  We  then  turn  to  consider  a  number  of  specific  models, 
which  may  serve  as  potential  yardsticks  with  which  to  measure  any  proposals 
for  change.  In  this  latter  section  we  discuss  the  proposals  for  reform  made  by  the 
Saskatchewan  Law  Reform  Commission,  as  well  as  the  current  models  in 
Alberta,  Quebec,  and  British  Columbia. 

2.         CORONER  SYSTEM 

Perhaps  the  most  common  feature  of  the  coroner  system  is  the  continuity 
of  the  role  played  by  the  coroner,  or  the  coroners'  office,  which  exercises 
responsibility  for  conducting  both  investigations  into  deaths  in  prescribed 
circumstances  and  public  inquiries  into  deaths  where  such  inquiries  are 
warranted  or  required.  Among  the  jurisdictions  that  have  adopted  the  coroner 
system,  there  are  differences  with  respect  to  the  duty  to  notify  the  coroner  in  the 
event  of  death,  the  categories  of  mandatory  and  discretionary  inquests,  and  the 
structures  for  conducting  inquests. 

Differences  also  exist  with  respect  to  the  qualifications  for  the 
appointment  of  coroners.  For  example,  in  British  Columbia,  coroners  are  not 
required  to  have  any  particular  training  or  expertise,     and  only  a  few  have 


14 

15 
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R.S.N.  1990,  c.  S-30,  s.  23. 

Law  Reform  Commission  of  Saskatchewan,  Proposals  for  a  New  Coroners  Act  (1984) 
(hereinafter  referred  to  as  "Saskatchewan  Proposals").  The  recommendations  of  the 
Commission  are  embodied  in  a  proposed  new  Coroners  Act  (hereinafter  referred  to  as 
"Saskatchewan  Draft  Act"),  ibid.,  at  39  et  seq. 

See  Continuing  Legal  Education  Society  of  British  Columbia,  Inquests  and  Inquiries 
(1988),  at  1.3.01-1.3.02,  where  British  Columbia  coroners  are  described  as  follows: 

These  people  are  selected  from  all  walks  of  life  and  generally  represent  a  cross 
section  of  the  population.  The  main  prerequisites  are: 

a)  An  inquisitive  and  inquiring  mind 

b)  Time  to  perform  the  duties  of  the  office 

c)  Roots  within  and  respect  of  the  community  they  serve 
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either  legal  or  medical  training.  In  New  Brunswick,  all  sheriffs  and  deputy 
sheriffs  are  coroners  ex  officio,  although  it  would  appear  that  not  all  are  used  in 
that  capacity.  A  number  of  lay  coroners  are  also  appointed,  one  of  whom,  in 
1992-93,  was  a  physician.  In  Quebec,  coroners  must  be  either  medically  or 
legally  qualified,  but  only  the  legally  trained  coroners  are  authorized  to  conduct 
inquests.  The  medically  trained  coroners  are  responsible  for  the  initial 
investigations  and,  if  an  inquest  is  to  be  conducted,  a  legally  trained  coroner  is 

20 

designated  to  preside.  Like  most  provinces,  Quebec  has  a  provision  permitting 
the  appointment  of  a  special  coroner  or  commissioner  to  preside  at  an  inquest 
that  is  expected  to  be  controversial.  While  there  appears  to  be  no  record  of  an 
appointment  of  a  special  coroner  having  been  made  in  Ontario,  such  an 
appointment  has  been  made  recently  in  Quebec. 

Another  common  feature  of  the  coroner  system  is  the  use  of  a  jury  as  an 
essential  part  of  the  inquest.  Although  the  inquest  jury  has  been  abandoned  in 
Quebec,  it  has  been  retained  in  Ontario,  New  Brunswick,  Saskatchewan,  and 
British  Columbia.  In  most  provinces,  the  statute  prohibits  a  jury  verdict  from 
commenting  on  the  civil  or  criminal  responsibility  of  any  person.  While  the 
New  Brunswick  statute  is  silent  on  this  issue,  the  "courts  have  held  that  the 
coroner  and  jury  are  not  to  express  any  conclusion  of  civil  or  criminal 
responsibility  and  are  prohibited  from  naming  any  person  or  persons  responsible 
for  any  act  or  omission  which  may  have  contributed  to  the  death  of  the 
deceased". 
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New  Brunswick,  Office  of  the  Chief  Coroner,  Department  of  the  Solicitor  General, 
1993-94  Annual  Report  (1994),  at  9. 

New  Brunswick,  Office  of  the  Chief  Coroner,  Department  of  the  Solicitor  General, 
1992-93  Annual  Report  (1993),  at  9. 

Quebec  Act,  supra,  note  4,  s.  108,  which  provides,  in  part,  as  follows: 

108.  The  Chief  Coroner  shall  designate  a  coroner  to  preside  at  the  inquest  from 
among  the  coroners  with  legal  training. 

See,  for  example,  the  Coroners  Act  (Ont.),  supra,  note  3,  s.  23(1),  which  provides  that 
"[t]he  Minister  may  appoint  a  commissioner  to  conduct  an  inquest  in  place  of  a  coroner 
where  the  Minister  considers  it  advisable". 

Quebec  Act,  supra,  note  4,  s.  7,  as  am.  by  S.Q.  1986,  c.  86,  s.  38(6),  and  S.Q.  1988,  c.  46, 
s.  24,  Sch.  I. 

Discussed  infra,  this  ch.,  sec.  4(c). 

New  Brunswick,  Office  of  the  Chief  Coroner,  Coroners  Manual  (June  I,  1995),  at  5.180-2. 
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3.  MEDICAL  EXAMINER  SYSTEM 

The  medical  examiner  model  has  been  described  in  the  following  terms:24 

The  initial  investigation  of  a  'reportable'  death  is  the  responsibility  of  a  medically 
trained  official,  the  'medical  examiner'.  The  role  of  the  medical  examiner  is 
limited  to  performing  the  investigation  with  the  assistance  of  others,  such  as  the 
police  and  technical  experts  and  reporting  the  results  to  a  higher  authority.  The 
decision  as  to  whether  a  public  inquiry  should  be  held  is  not  made  by  the  medical 
examiner,  but  is  the  responsibility  of  an  agency  not  directly  involved  in  the  initial 
investigation.  If  the  decision  is  taken  to  hold  a  public  inquiry,  that  inquiry  is  not 
conducted  by  a  medical  examiner  but  by  a  legally  trained  judicial  officer. 

In  Nova  Scotia,  the  medical  examiners  file  their  investigative  reports  with 
a  judge  of  the  provincial  court,  and  either  the  judge,  the  Attorney  General,  or  the 
prosecutor  for  that  county  may  direct  that  an  inquest  be  held.  The  inquest  is 
conducted  by  a  provincial  court  judge.  In  Alberta,  investigative  reports  are 
presented  by  the  Chief  Medical  Examiner  to  the  Fatality  Review  Board,  which 
determines  whether  a  public  inquiry  should  be  held.  In  Manitoba,  by  contrast, 
medical  examiners  submit  their  investigative  reports  to  the  Chief  Medical 
Examiner,  and  he  or  she  decides  whether  to  order  an  inquest.  In  cases 
involving  the  deaths  of  prisoners  or  involuntary  patients  in  psychiatric  facilities, 

28 

inquests  are  mandatory.     The  subsequent  inquest  is  conducted  by  a  provincial 

29 

judge  without  a  jury.     An  interesting  provision  of  the  Manitoba  statute  permits 
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Granger,  Canadian  Coroner  Law  (1984),  at  91 . 

Fatality  Inquiries  Act  (N.S.),  supra,  note  1 1,  ss.  8,  10,  and  1 1 . 

Fatality  Inquiries  Act  (Alta.),  supra,  note  9,  ss.  2,  33,  as  am.  by  S.A.  1991,  c.  21,  s.  9(9), 
and  34,  as  am.  by  S.A.  1994,  c.  G-8.5,  s.  89.  The  Alberta  system  is  discussed  infra,  this 
ch.,  sec.  4(b). 

The  Fatality  Inquiries  Act  (Man.),  supra,  note  10,  s.  19(1).  In  an  effort  to  broaden  his 
decision-making  resources,  the  Chief  Medical  Examiner  has  established  informal  advisory 
committees  of  experts  with  whom  he  can  consult. 

Ibid.,  s.  19(3),  as  am.  by  S.M.  1993,  c.  29,  s.  182(3). 

Ibid,  ss.  19(2)  and  (3). 
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the  presiding  judge  to  hold  an  inquest  in  camera  in  certain  circumstances.     The 
Alberta  statute  contains  a  similar  provision. 


4.         SPECIFIC  MODELS 

(a)       Saskatchewan  Reform  Proposals 

In  1984,  the  Law  Reform  Commission  of  Saskatchewan  submitted  its 

32 

proposals  for  a  new  Coroners  Act  to  the  Minister  of  Justice.  Although  these 
proposals  have  not  been  implemented,  they  represent  a  systematic  review  and 
contain  a  number  of  interesting  refinements  for  the  coroner  model.  Concluding 
that  the  coroner  system  should  be  retained,  the  Saskatchewan  Commission 

33 

reasoned  as  follows: 

Basic  to  the  coroner's  system  is  the  principle  that  the  coroner  has  the 
discretion  to  hold  an  inquest  if  he  feels  it  will  serve  a  useful  purpose.  A  medical 
examiner  does  not  have  that  power,  although  he  may  usually  recommend  that  an 
inquiry  be  held.  Two  advantages  of  the  coroner's  system  are  the  appearance  of 
independence  and  the  public  involvement  that  comes  from  vesting  in  the  coroner 
the  power  to  hold  an  inquest  with  a  jury  without  the  permission  of  government  or 
police  authorities.  When  the  facts  need  to  be  aired,  they  are  most  effectively  aired 
before  a  group  of  men  and  women  in  the  community  where  the  death  occurred. 
When  a  decision  has  to  be  made  as  to  whether  the  facts  will  come  out  in  public, 


30 


31 
32 
33 


Section  31(2)  of  the  Manitoba  Act,  ibid.,  provides  as  follows: 

31. — (2)  Where  a  provincial  judge  charged  with  conducting  an  inquest  is  of  the 
opinion  that  testimony  to  be  given  or  other  evidence  to  be  introduced  at  the  inquest 
includes  matters  that 

(a)  involve  public  security; 

(b)  are  of  such  a  personal  nature  that,  having  regard  to  the  circumstances,  the 
privacy  of  a  person  would  be  unreasonably  breached;  or 

(c)  relate  to  professional  activities  that,  having  regard  to  the  circumstances, 
the  professional  reputation  of  an  individual  would  be  damaged 
unjustifiably; 

the  judge  may,  on  application,  order  that  the  inquest  or  a  part  of  the  inquest  be 
conducted  in  camera. 

Fatality  Inquiries  Act  (Alta.),  supra,  note  9,  s.  40.1,  as  en.  by  S.A.  1985,  c.  26,  s.  5. 

Saskatchewan  Proposals,  supra,  note  15. 

Ibid.,  at  15. 
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that  decision  ought  to  be  made  by  an  official  with  the  appearance  of 
independence.  If  the  investigation  system  is  to  serve  the  purpose  of  ensuring  the 
public  that  deaths  of  fellow  citizens  will  be  adequately  investigated,  the  elements 
of  independence  and  public  involvement  ought  to  be  retained. 

At  the  time  the  Saskatchewan  Proposals  were  made,  the  province  had  164 
coroners,  of  whom  fifty-four  had  medical  qualifications.  None  of  the  coroners 
had  legal  qualifications,  although  many  had  police  investigative  experience. 

As  with  most  death  inquiry  systems,  the  Saskatchewan  Proposals  would 
establish  a  regime  consisting  of  three  essential  elements:  (1)  a  duty  to  report 
suspicious  deaths;  (2)  an  investigation  of  the  circumstances  surrounding  the 
death;  and  (3)  an  inquest,  when  required  in  the  public  interest. 

As  is  currently  the  case  in  British  Columbia,  the  Saskatchewan 
Commission  recommended  that  no  specialized  training  or  qualifications  should 
be  required  for  the  appointment  of  coroners.  The  Commission  concluded  as 
follows: 

In  the  Commission's  opinion,  it  is  neither  necessary  nor  desirable  to  restrict 
the  office  of  coroner  to  persons  with  specialized  knowledge  or  training  in  a 
particular  field.  The  advice  of  a  pathologist  will  help  determine  whether  the 
public  interest  dictates  that  an  inquest  should  be  held,  in  the  same  way  that  the 
advice  of  expert  investigators  and  other  circumstances  will  affect  the  decision. 
The  discretion  whether  to  hold  an  inquest  involves  a  social  question  that  is  not 
within  the  exclusive  province  of  medical  personnel. 

To  ensure  that  a  coroner  investigates  all  appropriate  deaths,  the 
Saskatchewan  Commission  recommended  that  a  duty  to  notify  a  coroner  or 
police  officer  should  be  imposed  on  every  person  who  becomes  aware  of  any 
sudden,  violent,  or  suspicious  death,  including  a  death  that  occurs  during  or 
shortly  after  surgery,  an  employment  related  death  or  illness,  and  a  stillbirth  that 
occurs  without  medical  attendance.      The  proposed  duty  is  set  out  in  the 

38 

Saskatchewan  Draft  Act    in  the  following  terms: 


34 

Ibid. 

35 

Ibid.,  at  12-13. 

36 

Ibid,  at  14. 

37 

Ibid,  at  19-23. 

38 

Supra,  note  15 
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7. — (1)  Every  person  shall  immediately  notify  a  coroner  or  a  police  officer  of 
any  deaths  of  which  he  has  knowledge  that  occurred  under  any  of  the  following 
circumstances: 

(a)  deaths  that  occur  as  a  result  of  violence,  accident  or  suicide; 

(b)  deaths  that  occur  from  a  cause  other  than  disease  or  sickness; 

(c)  deaths  that  occur  as  a  result  of  negligence,  misconduct  or  malpractice 
on  the  part  of  others; 

(d)  deaths  that  occur  suddenly  and  unexpectedly  when  the  deceased  was 
in  apparent  good  health; 

(e)  deaths  that  occur  without  the  attendance  of  a  medical  practitioner 
within  14  days  prior  to  the  death,  during  the  last  illness  of  the 
deceased; 

(f)  deaths  that  occur  within  ten  days  of  an  operative  procedure  or  while 
under  anesthesia  or  during  recovery  from  anesthesia; 

(g)  deaths  that  occur  due  to: 

(i)      any  disease  or  ill-health  contracted  or  incurred  by  the 
deceased; 

(ii)      any  injury  sustained  by  the  deceased;  or 

(iii)      any  toxic  substance  introduced  into  the  deceased; 

as  a  result  of  the  employment  or  occupation  of  the  deceased  or  in  the 
course  of  his  former  employment  or  occupation; 

(h)  deaths  that  occur  in  the  province  under  circumstances  in  which  the 
body  is  not  located  because; 

(i)      the  body  or  part  of  the  body  has  been  destroyed; 

(ii)      the  body  is  in  a  place  from  which  it  cannot  be  recovered; 
or 

(iii)      the  body  has  been  removed  from  the  province; 

(j)       stillbirths  that  occur  without  the  presence  of  a  medical  practitioner. 
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A  duty  to  notify  would  also  apply  when  the  deceased  died  while  a 
resident  of  a  designated  public  institution,  including  a  foster  home,  or  while  in 
the  custody  of  the  police. 

The  investigation  process  recommended  by  the  Saskatchewan 
Commission  is  similar  to  the  process  that  exists  in  Ontario.  However,  the 
Commission  expressed  the  concern  that  the  power  to  enter  premises  and  seize 
objects  or  documents  without  a  search  warrant  is  objectionable  and  might 
violate  section  8  of  the  Canadian  Charter  of  Rights  and  Freedoms. 
Accordingly,  the  Commission  recommended  that  the  coroners'  search  and 
seizure  powers  should  not  be  exercised  without  a  search  warrant. 
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Saskatchewan  Proposals,  supra,  note  15,  at  22.  See,  also,  Saskatchewan  Draft  Act,  supra, 
note  15,  s.  8,  which  provides  as  follows: 

8. — (1)  Where  a  person  dies: 

(a)  while  detained  in  a  jail,  military  guardroom,  remand  centre,  penitentiary, 
lock-up,  a  place  where  a  person  is  held  under  a  warrant  of  a  judge,  or  a 
correctional  facility  within  the  meaning  of  The  Corrections  Act; 

(b)  while  a  patient  in  a  facility,  approved  home  or  halfway  house  within  the 
meaning  of  The  Mental  Health  Act; 

(c)  while  a  resident  of  a  foster  home,  group  home  or  place  of  safety  within 
the  meaning  of  The  Family  Services  Act; 

(d)  while  a  resident  of  or  in  attendance  at  an  institution  or  place  that  has  as 
its  primary  aim  or  object  the  care,  custody  or  treatment  of  children,  or  the 
education  of  children;  or 

(e)  while  an  involuntary  resident  of  any  institution  in  the  province  or  an 
inmate  or  patient  in  any  institution  specified  in  the  regulations; 

the  person  in  charge  of  the  institution,  home,  or  facility  shall  immediately  notify  a 
coroner  of  the  death. 

(2)  Where  a  person  referred  to  in  subsection  (1)  dies  while  not  on  the  premises  of 
that  institution,  home,  or  facility,  the  person  in  charge  of  it  shall  immediately  upon 
receiving  notice  of  the  death  notify  a  coroner  of  the  death. 

(3)  Where  a  person  dies  while  in  a  hospital  to  which  he  was  transferred  from  a 
place  referred  to  in  subsection  (1),  the  person  in  charge  of  the  hospital  shall 
immediately  notify  the  coroner  of  the  death. 

Being  Part  I  of  the  Constitution  Act,  1982,  which  is  Sch.  3  of  the  Canada  Act  1982,  c.  1 1 
(U.K.)  (hereinafter  referred  to  as  "Charter").  See  Saskatchewan  Proposals,  supra,  note  15, 
at  26. 

Saskatchewan  Proposals,  ibid.  See,  also,  Saskatchewan  Draft  Act,  supra,  note  15,  s.  13(4), 
which  authorizes  a  judge  of  the  Court  of  Queen's  Bench  to  issue  a  search  warrant  if  he  or 
she  "is  satisfied  by  information  upon  oath  that  there  are  reasonable  grounds  to  believe  that 
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The  proposals  respecting  inquests  contain  a  number  of  interesting 
suggestions.  For  example,  the  coroner's  discretion  to  call  an  inquest  is  set  out  in 
the  Saskatchewan  Draft  Act  as  follows: 

24.  A  coroner  shall  hold  an  inquest  where,  after  conducting  an  investigation, 
he  is  of  the  opinion  that  it  is  necessary  to  hold  an  inquest  in  order  to: 

(a)  ascertain  the  identity  of  the  deceased  and  determine  how,  when, 
where  and  by  what  means  he  came  to  his  death  where  such  facts  are 
not  adequately  explained  after  investigation; 

(b)  inform  the  public  of  the  circumstances  surrounding  a  death  where  it 
is  desirable  to  do  so; 

(c)  bring  dangerous  practices  or  conditions  to  light  and  facilitate  the 
making  of  recommendations  to  avoid  preventable  deaths;  or 

(d)  educate  the  public  as  to  dangerous  practices  or  conditions  in  order  to 
avoid  preventable  deaths. 

Where  a  coroner  determines  that  an  inquest  is  unnecessary,  the 
Saskatchewan  Commission  concluded  that  "the  right  to  question  the  coroner's 
decision  not  to  hold  an  inquest  should  not  be  restricted  to  close  family  members. 
There  may  be  others  who  knew  the  deceased  or  were  connected  with  the  death 
and  who  feel  that  certain  questions  require  answers."  Accordingly,  the 
Commission  recommended  that  "[w]here  a  coroner  decides  that  an  inquest  is 
unnecessary,  a  relative  of  the  deceased  or  other  interested  person  may  in  writing 
request  that  the  coroner  hold  an  inquest".  In  Ontario,  by  contrast,  such  a 
request  may  be  made  only  by  "the  spouse,  parent,  child,  brother,  sister  or 
personal  representative  of  the  deceased  person". 

The  Saskatchewan  Commission  recommended  that  the  coroner's  jury 
should  be  retained.     It  added,  however,  that,  in  order  to  ensure  that  jurors  are 


there  is  in  a  building,  receptacle  or  place  anything  that  there  are  reasonable  grounds  to 
believe  will  afford  evidence  in  respect  of  the  circumstances  of  the  death". 
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Ibid. 

Saskatchewan  Proposals,  supra,  note  15,  at  30. 

Saskatchewan  Draft  Act,  supra,  note  15,  s.  22(1)  (emphasis  added). 

Coroners  Act  (Ont),  supra,  note  3,  s.  26(1). 

Saskatchewan  Proposals,  supra,  note  15,  at  29. 


152 


selected  randomly,  they  should  be  selected  by  the  same  process  by  which  jurors 
are  selected  for  judicial  proceedings.  The  Commission  further  recommended 
that  the  jury  should  consist  of  six  members,  although  a  verdict  from  five  jurors 
should  be  sufficient. 

With  respect  to  standing,  the  Saskatchewan  Commission  concluded  that 
the  requirement  that  a  person  must  be  "substantially  and  directly  interested"  in 
an  inquest  in  order  to  have  the  right  to  participate  was  too  narrow.  It  added 
that  "[t]here  ought  not  to  be  a  requirement  that  a  person  be  'directly'  interested 
before  the  right  to  participate  in  an  inquest  can  be  granted".  The  Commission 
concluded  that  "[i]t  should  be  possible  for  the  coroner  to  allow  participation  by 
anyone  who  has  a  real  interest  in  the  issues  raised  by  the  inquest". 

Although  the  Saskatchewan  Commission  was  of  the  view  that,  ordinarily, 
inquests  should  be  conducted  in  public,  it  acknowledged  that  there  are 
circumstances  in  which  competing  interests  should  be  given  priority.  Thus,  for 
example,  the  Commission  recommended  that  the  coroner  should  have  the  power 
to  exclude  the  public  and  ban  publication  of  the  evidence,  when  national 
security  might  be  endangered.  In  cases  of  suicide,  "needless  embarrassment 
and  'copy-cat'  suicides  should  be  avoided  by  a  ban  on  publication  or  broadcast 
of the  evidence". 

Where  a  person  had  been,  or  is  likely  to  be,  charged  with  an  offence 
arising  out  of  a  death,  an  inquest  into  the  death  would  not  usually  proceed  unless 
the  Minister  of  Justice  otherwise  orders.  Where  such  an  inquest  does  proceed, 
the  Saskatchewan  Commission  concluded  that  it  "should  not  expose  a  person 
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Ibid.,  at  30-31. 

Saskatchewan  Draft  Act,  supra,  note  15,  s.  30. 

Saskatchewan  Proposals,  supra,  note  15,  at  34. 

Ibid. 

Ibid.  See,  also,  Saskatchewan  Draft  Act,  supra,  note  15,  s.  39,  which  provides  as  follows: 

39.  A  coroner  may  grant  standing  at  an  inquest  to  any  person  whom  the  coroner 
considers  to  have  a  substantial  interest  in  the  proceedings. 

Saskatchewan  Proposals,  supra,  note  15,  at  28. 

Ibid.  See,  also,  Saskatchewan  Draft  Act,  supra,  note  15,  s.  34(2). 

Saskatchewan  Proposals,  supra,  note  15,  at  28.  See,  also,  Saskatchewan  Draft  Act,  supra, 
note  15,  s.  38. 
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who  is  to  undergo  trial  after  the  inquest  to  adverse  publicity  which  may 
seriously  prejudice  his  chances  of  obtaining  a  fair  trial".  Accordingly,  the 
Commission  recommended  that,  in  these  circumstances,  the  coroner  should  have 
the  authority  to  prohibit  publication  of  the  evidence. 

In  its  consideration  of  the  role  of  coroner's  counsel,  the  Saskatchewan 
Commission  concluded  that,  although  it  would  generally  be  appropriate  for  a 
Crown  solicitor  to  act  in  this  capacity,  the  coroner  should  have  the  discretion  to 
appoint  independent  counsel.  This  authority  was  intended  to  deal  specifically 
with  the  situation  in  which  a  government  department  might  be  exposed  to 

57 

scrutiny  at  the  inquest. 

With  respect  to  the  role  of  the  jury,  the  Commission  recommended  that  it 
should  be  prohibited  from  making  findings  of  legal  responsibility  or  expressing 
conclusions  of  law,  and,  to  the  extent  that  a  verdict  breaches  this  prohibition,  the 
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coroner  should  have  the  authority  to  order  that  the  findings  not  be  published. 
Finally,  the  Commission  made  a  number  of  recommendations  with  respect  to  the 
scope  of  judicial  review  where  there  has  been  a  denial  of  procedural  rights, 
irregularity  in  the  conduct  of  the  inquest,  or  a  finding  of  legal  responsibility  or 
conclusion  of  law.  In  this  connection,  the  Commission  recommended  as 
follows: 
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Saskatchewan  Proposals,  supra,  note  15,  at  29. 

See  Saskatchewan  Draft  Act,  supra,  note  15,  s.  37,  which  provides  as  follows: 

37.  Where  a  person  has  been  charged  or  it  appears  that  a  person  may  be  charged 
with  a  criminal  offence  arising  out  of  the  death,  the  coroner  may  order  that  no 
evidence  be  published  or  broadcast  without  his  authority  until: 

(a)  a  charge  is  laid  and  the  charge  or  an  appeal  from  any  conviction  or 
acquittal  of  the  offence  has  been  finally  disposed  of; 

(b)  the  time  for  taking  an  appeal  has  expired;  or 

(c)  it  appears  that  no  charge  will  be  laid. 

Saskatchewan  Proposals,  supra,  note  15,  at  34-35.  See,  also,  Saskatchewan  Draft  Act, 
supra,  note  15,  s.  41. 

Saskatchewan  Proposals,  supra,   note   15,  at  33,  and  Saskatchewan  Draft  Act,  supra, 
note  15,  s.  56(4). 

Saskatchewan  Proposals,  supra,  note  15,  at  37-38. 

Saskatchewan  Draft  Act,  supra,  note  15,  s.  61. 
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61. — (1)  A  person  who  has  a  substantial  interest  in  an  inquest  may  apply  to  a 
judge  of  the  Court  of  Queen's  Bench  for  an  order  quashing  the  verdict  of  the  jury 
on  the  basis  of: 

(a)  a  denial  of  procedural  rights  or  an  irregularity  in  the  conduct  of  the 
inquest;  or 

(b)  that  the  verdict  makes  a  finding  of  legal  responsibility  or  expresses  a 
conclusion  of  law. 

(2)  The  judge  may  quash  the  verdict  of  the  jury  where  he  is  satisfied  that  the 
denial  of  procedural  rights  or  an  irregularity  was  substantial  or  that  it  is  otherwise 
necessary  and  desirable  in  the  interests  of  justice  to  quash  the  verdict. 

(3)  The  judge  may  quash  the  verdict  or  a  portion  of  the  verdict  where  he  is 
satisfied  that  the  verdict  or  a  portion  of  the  verdict  makes  a  finding  of  legal 
responsibility  or  expresses  a  conclusion  of  law. 

(4)  A  judge  may,  on  quashing  a  verdict,  order  that  a  second  inquest  be  held 
before  the  same  coroner  or  before  any  other  coroner. 


(b)      The  Alberta  Approach 

The  Alberta  system  is  directed  by  the  Chief  Medical  Examiner,  who  is 
responsible,  among  other  things,  for  the  operation  of  the  Act  with  respect  to  the 
reporting,  investigation,  and  recording  of  deaths,  and  supervising  the  medical 
examiners  in  the  performance  of  their  duties.     The  Fatality  Inquiries  Act 
requires  that  the  Chief  Medical  Examiner  must  be  a  pathologist. 

The  system  is  managed  from  two  regional  offices,  located  in  Calgary  and 
Edmonton.     The  Chief  Medical  Examiner  is  located  at  the  Edmonton  office, 
and  both  offices  are  under  the  direction  of  a  Deputy  Chief  Medical  Examiner. 
In    1991,    the    system    employed    150    medical    examiners    and   twenty-five 


61 

62 
63 

64 
65 


Fatality  Inquiries  Act  (Alta.),  supra,  note  9,  s.  5(4)(a)  and  (b),  as  am.  by  S.A.  1994, 
c.  G-8.5,  s.  89. 

Ibid,  s.  5(1). 

Alberta,  Office  of  the  Chief  Medical  Examiner,  Annual  Review[:]  1991  (hereinafter 
referred  to  as  "Annual  Review"),  at  1.  This  is  the  last  year  for  which  the  Annual  Review  is 
available. 

Ibid.  Prior  to  August  1,  1993,  the  Chief  Medical  Examiner  was  located  in  Calgary. 

Ibid.  See,  also,  Fatality  Inquiries  Act  (Alta.),  supra,  note  9,  s.  6(a). 
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pathologists,  on  a  part-time,  fee-for-service  basis.  In  that  year,  4,609  deaths 
were  reported  to  the  medical  examiner,  representing  approximately  one-third  of 
the  deaths  occurring  in  the  province  during  the  year. 


Investigations  commence  with  notification  of  the  death  to  a  medical 
examiner  or  an  investigator.  The  Act  imposes  a  general  duty  to  give  notice  in 
the  following  terms: 

10. — (1)  Any  person  having  knowledge  or  reason  to  believe  that  a  person  has 
died  under  any  of  the  circumstances  referred  to  in  subsection  (2)  or  section  1 1 
[deaths  of  inmates  in  correctional  institutions  and  psychiatric  facilities],  12 
[deaths  of  inmates  of  correctional  institutions  and  psychiatric  facilities  while  not 
on  the  premises]  or  13  [death  of  child  under  guardianship  or  in  custody  of  the 
Director  of  Child  Welfare]  shall  immediately  notify  a  medical  examiner  or  an 
investigator. 

(2)  Deaths  that  occur  under  any  of  the  following  circumstances  require 
notification  under  subsection  (1): 

(a)      deaths  that  occur  unexplainedly; 
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Annual  Review,  supra,  note  63,  at  1.  Section  7  of  the  Fatality  Inquiries  Act  (Alta.),  supra, 
note  9,  as  am.  by  S.A.  1994,  c.  G-8.5,  s.  89,  provides  that  medical  examiners  may  be 
physicians. 

Annual  Review,  supra,  note  63,  at  2.  The  deaths  were  categorized,  at  3,  as  follows: 


Manner  of  Death 

Total  Cases 

Natural  Causes 

1,963 

Homicide 

82 

Suicide 

473 

Accidental 

731 

Unclassified 

174 

Undetermined 

81 

Other 

1,105 

Total 

4,609 
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The  deaths  classified  as  "Other"  do  not  require  full  investigation.  They  are  cases  referred 
to  under  s.  15  of  the  Vital  Statistics  Act,  R.S.A.  1980,  c.  V-4,  as  am.  by  S.A.  1985,  c.  53, 
s.  4,  and  S.A.  1992,  c.  21,  s.  50(3),  involving  natural  cause  where  the  attending  physician 
can  certify  the  medical  cause  of  death  with  reasonable  accuracy. 

Fatality  Inquiries  Act  (Alta),  supra,  note  9,  s.  10,  as  am.  by  S.A.  1984,  c.  9,  s.  1(2),  and 
S.A.  1991,  c.  21,  s.  9(3). 
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(b)  deaths  that  occur  unexpectedly  when  the  deceased  was  in  apparent 
good  health; 

(c)  deaths  that  occur  as  the  result  of  violence,  accident  or  suicide; 

(d)  maternal  deaths  that  occur  during  or  following  pregnancy  and  that 
might  reasonably  be  related  to  pregnancy; 

(e)  deaths  that  may  have  occurred  as  the  result  of  improper  or  negligent 
treatment  by  any  person; 

(f)  deaths  that  occur 

(i)      during  an  operative  procedure, 

(ii)      within  10  days  of  an  operative  procedure, 

(iii)      while  under  anesthesia,  or 

(iv)      any  time  after  anesthesia  and  that  may  reasonably  be 
attributed  to  that  anesthesia; 

(g)  deaths  that  are  the  result  of  poisoning; 

(h)      deaths  that  occur  while  the  deceased  person  was  not  under  the  care  of 
a  physician; 

(i)       deaths  that  occur  while  the  deceased  person  was  in  the  custody  of  a 
peace  officer; 

(j)       deaths  that  are  due  to 

(i)       any  disease  or  ill-health  contracted  or  incurred  by  the 
deceased, 

(ii)      any  injury  sustained  by  the  deceased,  or 

(iii)      any  toxic  substance  introduced  into  the  deceased, 

as  a  direct  result  of  the  deceased's  employment  or  occupation  or  in 
the  course  of  one  or  more  of  his  former  employments  or  occupations. 

Other  than  deaths  that  occur  in  correctional  institutions  and  psychiatric 
facilities,  no  death  creates  an  obligation  to  notify  the  medical  examiner  simply 
by  virtue  of  the  residential  context. 
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Unless  a  death  occurs  in  a  hospital,  a  medical  investigator  is  sent  to 
investigate  the  death  upon  receiving  the  required  notification.  Only  persons  with 
medical  training — primarily  nurses — are  appointed  as  investigators.  The 
investigator  or  medical  examiner  takes  possession  of  the  body  and,  if  an 
investigation  is  required,  the  body  is  transported  either  to  the  Calgary  or 
Edmonton  facility,  or  to  a  local  hospital.  In  the  Calgary  facility,  resources  are 
available  to  complete  the  autopsy  and  all  relevant  toxicological  and  forensic 
tests,  including  serology  and  hair  and  fibre  analysis.  The  Edmonton  facility  has 
similar  resources,  although  it  has  no  research  component.  Rural  medical 
examiners  employ  local  pathologists  if  an  autopsy  is  required. 

After  an  investigation  has  been  completed,  the  medical  examiner  is 
required  to  provide  the  Chief  Medical  Examiner  with  a  record  of  the 
investigation,  which  must  include  the  prescribed  reports,  certificates,  and  other 
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documents.  The  report  ordinarily  includes  a  summary  of  the  facts,  the  medical 
cause  of  death,  any  opinion  the  medical  examiner  might  wish  to  offer,  and  an 
indication  of  whether  the  death  was  preventable.  It  might  also  indicate  whether 

71 

the  medical  examiner  believes  that  a  public  inquiry  should  be  conducted. 

The  determination  whether  or  not  a  public  inquiry  should  be  held  is  made 

72 

by  the  Fatality  Review  Board.  The  Board  consists  of  three  members,  one  of 
whom  must  be  a  physician,  and  one  of  whom  must  be  a  lawyer.  In  addition 
to  the  three  voting  members,  the  Chief  Medical  Examiner  is  a  member  of  the 
Board  ex  officio,  although  he  or  she  is  not  entitled  to  vote  on  any  matter  before 
the  Board.     The  circumstances  in  which  the  Board  must  receive  notice  of  a 


death  are  set  out  in  section  33(1)  of  the  Act,  as  follows: 
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Annual  Review,  supra,  note  63,  at  1.  In  addition,  members  of  the  Royal  Canadian 
Mounted  Police,  or  a  municipal  police  service,  are  medical  examiners'  investigators  ex 
officio.  See  Fatality  Inquiries  Act  (Alta.),  supra,  note  9,  s.  9(1),  as  am.  by  S.A.  1988, 
c.  P-12.01,s.  67. 

Fatality  Inquiries  Act  (Alta.),  ibid,  s.  30,  as  en.  by  S.A.  1991,  c.  21,  s.  9(8). 

In  the  small  sample  of  case  summaries  examined,  it  was  rare  to  find  a  recommendation 
from  a  medical  examiner  in  respect  to  public  inquiries,  whether  positive  or  negative.  This 
observation  was  confirmed  in  an  interview  with  the  Chair  of  the  Fatality  Review  Board. 

Fatality  Inquiries  Act  (Alta.),  supra,  note  9,  s.  2(1). 

Ibid,  s.  2(3). 

Ibid,  s.  2(4). 

Ibid,  s.  2(2). 

Ibid,  s.  33(1),  as  am.  by  S.A.  1991,  c.  21,  s.  9(9). 
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33. — (1)  The  Chief  Medical  Examiner  shall  notify  the  Board  of  any  death  that 
has  been  the  subject  of  an  investigation  if 

(a)  the  cause  of  death  has  not  been  established; 

(b)  the  manner  of  death  has  not  been  established; 

(c)  the  body  is  unidentified  or  has  not  been  located; 

(d)  a  medical  examiner,  any  of  the  next  of  kin  of  the  deceased  or  anyone 
that  the  Chief  Medical  Examiner  considers  to  be  an  interested  party 
requests  in  writing  that  the  Board  review  the  investigation  and 
provides  reasonable  grounds  for  the  review; 

(e)  the  death  is  one  referred  to  in  section  10(2)(i),  11  or  12; 

(f)  the  Chief  Medical  Examiner  considers  a  review  of  the  investigation 
to  be  necessary  or  desirable; 

(g)  the  death  is  one  referred  to  in  section  13  and  the  manner  of  death  is 
unnatural  or  undetermined  or  the  death  has  occurred  under  suspicious 
circumstances. 

After  it  has  received  notice  under  section  33,  the  Fatality  Review  Board 
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must  make  its  recommendation,  under  section  34  of  the  Act,    which  provides: 

34. — (1)  When  the  Board  receives  a  notification  pursuant  to  section  33,  it 
shall  review  the  findings  of  the  medical  examiner  including  the  examination 
report,  the  autopsy  report,  if  any,  and  any  other  material  that  it  considers  relevant, 
and  recommend  any  further  investigation  that  may  be  necessary. 

(2)  After  reviewing  the  matters  set  out  in  subsection  (1),  the  Board  shall 

(a)  recommend  to  the  Minister  of  Justice  and  Attorney  General  that  a 
public  inquiry  be  held,  or 

(b)  recommend  to  the  Minister  of  Justice  and  Attorney  General  that  no 
public  inquiry  be  held. 
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Ibid.,  s.  34,  as  am.  by  S.A.  1994,  c.  G-8.5,  s.  89. 
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(3)  When  the  Board  reviews  the  findings  of  a  medical  examiner  with  respect 
to  a  death  referred  to  in  section  10(2)(i),  11,  12,  or  13,  the  Board  shall 
recommend  that  a  public  inquiry  be  held  unless  it  is  satisfied  that  the  death  was 
due  entirely  to  natural  causes  and  was  not  preventable  and  that  the  public  interest 
would  not  be  served  by  a  public  inquiry. 

The  Fatality  Review  Board  sits  monthly,  usually  for  two  days.  On 

78 

average,  it  examines  150  files  per  meeting.  Although  the  Board  keeps  no 
statistics  as  to  the  kinds  of  cases  in  which  public  inquiries  are  recommended,  the 
Chief  Medical  Examiner's  Annual  Review  provides  some  indication,  although 
according  to  a  skeletal  categorization  only. 

80 

In  1991,  thirty-eight  public  inquiries  were  recommended  by  the  Board. 
Generally,  the  Board  exercises  its  discretion  to  recommend  an  inquiry  according 
to  three  criteria: 

(1)  to  allay  public  concern  or  provide  public  information; 

(2)  to  address  an  issue  of  preventability; 

(3)  to  respond  to  any  necessary  questions  that  remain  unanswered. 

While  section  34(3)  of  the  Act  creates  a  presumption  in  favour  of  an 
inquiry  in  respect  of  deaths  in  police  custody,  or  within  a  correctional  or 
psychiatric  facility,  the  Board  has  interpreted  this  provision  as  requiring  a  public 
inquiry  in  all  such  cases. 

Where  the  Board  recommends  that  a  public  inquiry  be  held,  the  Attorney 

8 1 

General  must  order  that  a  judge  conduct  the  inquiry.     When  ordering  a  public 
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It  was  reported  that  the  meetings  take  place  in  the  Chief  Medical  Examiner's  office  since 
the  Board  has  no  office  or  staff.  The  number,  while  averaging  about  1 50  per  month,  has 
gone  as  high  as  375. 

Supra,  note  63. 

Ibid.,  at  12.  Of  the  38  public  inquiries,  4  deaths  occurred  in  hospitals  or  institutions,  10 
occurred  while  incarcerated,  3  involved  the  police,  5  occurred  while  a  ward  of  the 
government,  and  16  were  classified  as  "other". 

Fatality  Inquiries  Act  (Alta.),  supra,  note  9,  s.  36(1),  as  am.  by  S.A.  1991,  c.  21,  s.  9(10), 
and  S.A.  1994,  c.  G-8.5,  s.  89.  This  section  also  permits  the  Attorney  General  to  order  a 
public  inquiry  in  any  other  case. 


60 


inquiry,   the   Act   permits   the   Attorney   General   to   direct  that   a  jury   be 
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summoned,    but  it  would  appear  that  no  direction  has  ever  been  made. 
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The  public  inquiry  is  conducted  by  a  provincial  court  judge,  and  is 
presented  by  counsel  from  the  civil  law  section  of  the  Attorney  General's 
Department.  The  only  involvement  of  the  Chief  Medical  Examiner  is  as  a 
witness,  provided,  of  course,  that  he  is  called  as  a  witness.  The  majority  of 
public  inquiries  are  completed  in  one  or  two  days,  while  the  longest  has 
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extended  to  nine  days.     At  the  conclusion  of  the  inquiry,  the  judge  or  jury  is 
required  to  prepare  a  written  report  to  the  Minister  of  Justice  and  the  Attorney 

oz: 

General  that  answers  the  traditional  questions  about  the  death     and  that  "may 

87 

contain  recommendations  as  to  the  prevention  of  similar  deaths".     The  judge  or 
jury  is  also  prohibited  from  making  any  findings  of  legal  responsibility  or 

88 

conclusions  of  law. 

The  Alberta  system  provides  an  efficient  and  sophisticated  mechanism 
for  obtaining,  collating,  and  analyzing  data  about  deaths.  The  medical 
examiner's  role  has  been  developed  in  an  extremely  thoughtful  and  purposeful 
manner.  However,  the  medical  examiner's  office  appears  to  have  been,  or  to 
have  allowed  itself  to  be,  disassociated  effectively  from  the  public  inquiry  part 
of  the  system.  The  Fatality  Review  Board,  which  was  intended  to  be  the  link 
between  the  investigation  and  inquiry  elements  of  the  system,  has  not  played 
this  role.  This  might  simply  be  attributable,  however,  to  a  lack  of  financial 
resources  on  the  part  of  the  Board.  In  any  event,  while  deaths  in  Alberta  are  well 
investigated  and  valuable  data  is  collected,  the  functions  of  the  public  inquiry, 
as  an  instrument  of  the  public  interest,  seem  to  have  been  diminished.  This 
might  be  an  inevitable  result  of  a  system  that  has  given  priority,  in  terms  of  its 
emphasis  and  its  resources,  to  scientific  investigation  rather  than  public 
inquiries. 
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Ibid.,  s.  36(2). 

Ibid.,  s.  35(b). 

Dr.  Butt,  the  Chief  Medical  Examiner,  advised  that  he  had  probably  attended  1  public 
inquiry  in  1991. 

Interview  with  counsel  from  Attorney  General's  Department  (March  20,  1992). 

Fatality  Inquiries  Act  (Alta.),  supra,  note  9,  s.  47(1),  as  am.  by  S.A.  1994,  c.  G-8.5,  s.  89. 

Ibid,  s.  47(2). 

Ibid,  s.  47(3). 
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(c)       The  Quebec  Approach 

Prior  to  1986,  the  coroner  system  in  Quebec  was  focused  almost  entirely 
on  crime  detection.  This  regime  changed  substantially  with  the  passage  of  the 

89 

present  Act,  which  came  into  force  on  March  3,  1986.  The  new  model 
represents  a  synthesis  of  elements  from  various  other  Canadian  systems. 
Moving  away  from  a  focus  on  crime,  the  new  emphasis  is  directed  toward  the 
public  interest,  especially  in  relation  to  preventing  deaths  and  allaying  public 
concerns.  A  significant  innovation  is  the  use  of  two  types  of  coroner,  each 
having  different  qualifications.  The  coroners  who  are  responsible  for  conducting 
investigations  into  suspicious,  violent,  and  other  specifically  defined  deaths  are 
medically  qualified,  while  the  coroners  who  preside  over  public  inquests  are 
legally  qualified. 

As  is  common  throughout  Canada,  the  investigation  process  commences 
upon  receipt  of  notification  of  certain  deaths.  A  general  duty  to  notify  a  coroner 
or  peace  officer  is  imposed  on  every  person  having  knowledge  of  a  death 
"where  it  appears  that  the  death  has  occurred  in  obscure  or  violent 
circumstances  or  where  the  identity  of  the  deceased  person  is  unknown  to 
him".  A  specific  duty  is  imposed  on  physicians,  who  are  required  to  notify  a 
coroner  or  peace  officer  whenever  they  certify  a  death  for  which  they  are  unable 
to  determine  the  probable  cause,  or  where  the  death  appears  to  have  occurred  in 
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obscure  or  violent  circumstances.  Moreover,  the  statute  includes  various 
institutional  situations  in  which  all  deaths  must  be  reported,  including 
rehabilitation  centres,     sheltered  workshops,     facilities  for  mental  patients, 
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Quebec  Act,  supra,  note  4. 

Section  163  of  the  Quebec  Act,  ibid.as  am.  by  S.Q.  1985,  c.  29,  s.  44,  and  S.Q.  1991, 
c.  44,  s.  7,  provides  that  the  government  may,  by  regulation,  establish  criteria  and 
procedures  for  the  selection  of  coroners.  Sections  5  and  6  of  the  Regulation  respecting 
procedures  for  selecting  persons  fit  for  the  post  of  coroner,  O.C.  21 10-85,  9  October  1985, 
G.O.Q.  1985.11.3984,  provide  that  application  for  selection  as  a  permanent  or  part-time 
coroner  may  be  made  only  by  an  individual  who  is  a  member  of  the  Corporation 
professionnelle  des  mddecins  du  Quebec,  the  Barreau  du  Quebec,  or  the  Chambre  des 
notaires  du  Quebec.  See,  also,  s.  108  of  the  Act,  reproduced  supra,  note  19,  which  requires 
that  only  legally  trained  coroners  be  designated  to  preside  at  inquests. 

Quebec  Act,  supra,  note  4,  s.  36. 

Ibid,  s.  34. 

Ibid,  s.  37(1)  and  (1.1),  as  am.  by  S.Q.  1991,  c.  44,  s.  1,  and  S.Q.  1992,  c.  21,  s.  282. 

Ibid,  s.  37(2). 

Ibid,  s.  37(3). 
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detention  centres,     penitentiaries,     police  stations     and  foster  care  placements 
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of  children.  In  1991,  the  statute  was  amended  to  remove  the  duty  to  notify  in 
respect  of  deaths  occurring  in  nursing  homes  for  the  aged.  As  anticipated,  this 
change  has  reduced  substantially  the  number  of  coroners'  investigations 
conducted.  While  this  undoubtedly  produces  a  significant  cost  saving,  it 
leaves  the  issue  of  the  quality  of  care  of  the  elderly  in  nursing  homes  to  local 
physicians  and  other  regulatory  agencies. 

After  the  coroner's  investigation  has  been  completed,  the  coroner  must 
prepare  a  report  and  forward  it  to  the  Chief  Coroner.  The  contents  of  the 
report  are  prescribed  in  section  92  of  the  Act,  which  provides  as  follows: 

92.  The  report  must  indicate 

(1)  the  identity  of  the  deceased  person,  or  indications  that  may  lead  to  it; 

(2)  the  date  and  place  of  death; 

(3)  the  probable  causes  of  death; 

(4)  a  description  of  the  circumstances  of  death; 
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Ibid.,  s.  38(1),  as  am.  by  S.Q.  1991,  c.  43,  s.  22. 

Ibid.,  s.  38(2). 

Ibid,  s.  38(4). 

Ibid,  s.  40,  as  am.  by  S.Q.  1992,  c.  21,  s.  283. 

See  S.Q.  1991,  c.  44,  s.  1,  which  replaces  s.  37(1)  of  the  Quebec  Act,  supra,  note  4.  The 
new  provision  imposes  a  duty  to  notify  only  in  respect  of  nursing  homes  for  disabled 
people. 

In  1989,  there  were  10,703  coroners'  investigations,  of  which  2,386  (24.1%)  involved 
deaths  in  nursing  homes:  see  Quebec,  Bureau  du  coroner[\]  Rapport  annuel  1989  (1990) 
(hereinafter  referred  to  as  "Quebec  Annual  Report  1989"),  at  13.  Similarly,  in  1990,  there 
were  10,982  coroners'  investigations,  of  which  2,603  (26.9%)  involved  deaths  in  nursing 
homes:  see  Quebec,  Bureau  du  coroner[:]  Rapport  annuel  1990  (1991)  (hereinafter 
referred  to  as  "Quebec  Annual  Report  1990"),  at  13.  In  1992,  there  were  5,998  coroners' 
investigations,  of  which  8  (0.1%)  involved  deaths  in  nursing  homes:  see  Quebec,  Bureau 
du  coroner[:]  Rapport  annuel  1992  (1993)  (hereinafter  referred  to  as  "Quebec  Annual 
Report  1992"),  at  14. 

Quebec  Act,  supra,  note  4,  s.  91 . 

Ibid,  s.  94. 
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(5)    any  recommendation  directed  towards  better  protection  of  human  life, 
where  applicable. 

The  investigation  report  is  a  public  document,  although  any 
accompanying  reports — for  example,  police  reports,  the  autopsy  report,  and 
minutes  of  seizure — and  any  parts  of  the  report  that  are  subject  to  a  publication 
ban  are  not  available  to  the  public.  In  order  to  facilitate  the  conduct  of  the 
investigation,  the  statute  provides  the  powers  of  entry,  search,  and  seizure. 
These  powers,  whether  exercised  by  a  coroner  or  an  official  authorized  by  a 
coroner,  can  be  used  only  within  twenty-four  hours  after  receiving  notice  of  a 
death  or  in  exigent  circumstances,  unless  the  authorization  of  a  justice  of  the 
peace  is  obtained.  If,  as  discussed  earlier,  a  broad  power  of  search  vested  in 
a  coroner  does  raise  constitutional  problems,  this  limitation  and  the  requirement 
of  judicial  authorization  may  save  the  Quebec  provision  from  constitutional 
challenge.  In  practice,  however,  it  would  appear  that  authorizations  for  searches 
are  rarely  obtained. 


104         Ibid.,  s.  96. 

Ibid.,  ss.  49-71,  as  am.  by  S.Q.  1986,  c.  95,  ss.  280-287;  S.Q.  1989,  c.  54,  s.  199;  and  S.Q. 
1990,  c.  48,  s.  2. 

Section  72  of  the  Quebec  Act,  ibid.,  as  am.  by  S.Q.   1986,  c.  95,  c.  288,  provides  as 
follows: 

72.  The  coroner  or  a  person  authorized  under  section  49,  65  or  68  may,  with  the 
written  authorization  of  a  justice  of  the  peace,  enter  any  place  for  the  purposes 
contemplated  in  section  49,  49.1  or  50. 

The  justice  of  the  peace  may  grant  the  authorization,  subject  to  such  conditions  he 
may  specify  therein,  if  he  is  satisfied,  on  the  basis  of  a  sworn  statement  by  the 
coroner  or  the  person  authorized  under  section  49,  65  or  68,  that  there  are  reasonable 
and  probable  grounds  for  believing  that  entry  into  that  place  is  useful  for  the 
performance  of  the  coroner's  duties.  The  authorization,  whether  acted  upon  or  not, 
shall  be  returned  to  the  justice  of  the  peace  who  granted  it,  not  later  than  fifteen  days 
after  its  issue. 

The  authorization  of  a  justice  of  the  peace  is  not  required,  however,  to  enter  any 
place  within  24  hours  following  the  receipt  of  a  notice  given  under  Chapter  11  for  the 
purposes  contemplated  in  section  49.1.  Nor  is  the  authorization  required  if  the 
conditions  for  obtaining  it  exist  and  if,  owing  to  exigent  circumstances,  the  delay 
necessary  to  obtain  the  authorization  may  result  in  danger  to  human  health  or  to  the 
safety  of  persons  or  property  or  in  the  disappearance,  destruction  or  loss  of  what  is 
useful  for  the  performance  of  the  coroner's  duties. 
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Supra,  ch.  3,  sec.  6(d). 
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Only  the  Chief  Coroner — or  the  Deputy  Chief  Coroner  in  his 
absence  — is  empowered  to  order  an  inquest.  This  decision  may  be  made 
even  before  the  initial  investigation  is  completed.  Public  concern  and  media 
attention  about  a  death  might  prompt  an  early  decision  to  conduct  a  public 
inquest.  The  Chief  Coroner's  decision  to  order  an  inquest  is  circumscribed  only 
by  the  statutory  precondition  that  he  have  "reason  to  believe  that  the  holding  of 
an  inquest  would  be  expedient  and  would  not  impede  the  progress  of  any  police 
investigation".  The  factors  to  be  considered  by  the  Chief  Coroner  in  making 
his  determination  are  set  out  in  section  105  of  the  Act,  as  follows: 

105.  In  determining  whether  it  would  be  expedient  to  hold  an  inquest,  the 
Chief  Coroner  shall  consider  whether  it  is  expedient  to  hear  witnesses, 
particularly 

(1)  to  obtain  information  for  establishing  the  probable  causes  or 
circumstances  of  death; 

(2)  to  enable  a  coroner  to  make  recommendations  directed  to  better 
protection  of  human  life; 

(3)  to  inform  the  public  on  the  probable  causes  or  circumstances  of  death. 

These  criteria  are  not  exhaustive,  and  other  related  considerations  applied 
in  practice  are,  for  example,  whether  the  death  is  a  repetition  of  a  previous 
death,  whether  a  previous  inquest  made  recommendations  about  a  similar  death 
that  were  ignored,  whether  the  death  has  attracted  the  attention  of  an  interest 
group,  whether  the  death  relates  to  a  new  social  problem,  or  whether  the  specific 
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Quebec  Act,  supra,  note  4,  s.  8. 

Ibid.,  s.  104.  Like  most  death  inquiry  regimes  in  Canada,  the  statute  contains  a  provision 
that  permits  the  Minister  of  Public  Security  to  require  the  Chief  Coroner  to  order  an 
inquest.  See  ibid.,  s.  106,  as  am.  by  S.Q.  1986,  c.  86,  s.  38(6),  and  S.Q.  1988,  c.  46,  s.  24, 
Sch.  1. 

Ibid,  s.  104. 

While  this  consideration  may  encourage  the  Chief  Coroner  to  order  an  inquest,  this  is  not 
always  the  case.  Utility  seems  to  be  a  guiding  concern.  For  example,  after  2  inquests  in 
which  the  role  of  midwifes  was  considered,  no  inquest  was  ordered  into  a  similar  death 
because  "[i]t's  doubtful  that  another  will  add  much".  See  "No  public  inquest  into  baby's 
death",  in  The  Gazette  (Montreal,  November  28,  1991)  A5. 
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death  hides  a  larger  social  danger.  In  1989,  seventy  inquests  were  ordered,112 
while  in  1990  the  number  declined  to  forty-seven.  The  number  of  inquests 
ordered  further  declined,  from  forty-eight  in  1991  to  twenty-four  in  1992. 

After  a  decision  has  been  made  to  hold  a  public  inquest,  the  Chief 
Coroner  designates  a  coroner  to  preside,  and,  in  consultation  with  that 
coroner,  may  appoint  counsel  to  assist  at  the  inquest.  Like  the  Ontario  statute, 
the  Quebec  Act  includes  a  provision  authorizing  the  appointment  of  a  special 
coroner  by  the  Minister  which,  while  rarely  used,  was  the  basis  for  the 
appointment  of  Harvey  Yarosky,  a  well-known  Montreal  criminal  lawyer,  to 
preside  at  an  inquest  into  the  controversial  death  of  Marcellus  Francois,  a  young 
unarmed  black  man  who  was  shot  and  killed  by  a  member  of  the  tactical  squad 
of  the  Montreal  Urban  Community  Police.  Although  the  subsequent  report 
found  elements  of  racism  on  the  Montreal  force  "requiring  important  changes  of 

1 18 

attitude  and  behaviour",      the  initial  appointment  was  criticized  by  the  Black 
Coalition,  which   favoured  a  full  public   inquiry  rather  than   an   inquest. 
Previously,  the  Minister  had  initiated  a  task  force  inquiry  into  violence  against 
women  rather  than  conducting  inquests  into  the  shooting  deaths  of  thirteen 
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women  at  L'Ecole  Polytechnique  on  December  6,  1989. 
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Quebec  Annual  Report  1989,  supra,  note  101,  at  14. 

Quebec  Annual  Report  1990,  supra,  note  101,  at  14. 

Quebec,  Annual  Report  1992,  supra,  note  101,  at  17. 

Quebec  Act,  supra,  note  4,  s.  108. 

Ibid.,  s.  109.  Usually,  counsel  will  be  appointed  from  the  private  bar,  but  government 
lawyers  may  be  used  if  the  inquest  does  not  involve  a  governmental  agency. 

Ibid,  s.  7,  as  am.  by  S.Q.  1986,  c.  86,  s.  38(6),  and  S.Q.  1988,  c.  46,  s.  24,  Sch.  1. 

See  Poirier,  "'Cry  for  help  has  been  heard"',  in  The  Globe  and  Mail  (Toronto,  May  8, 
1992)A1-A2. 

See  Baker,  "Black  groups  at  odds  over  coroner's  appointment",  in  The  Ottawa  Citizen 
(July  26,  1991)  A3. 

After  receiving  the  investigation  report,  rather  than  conducting  an  inquest,  which,  it  was 
believed,  would  have  been  too  limited  in  scope,  the  Minister  of  Public  Security 
commissioned  a  task  force  to  explore  the  broader  issues.  See  Quebec,  La  tragedw  du 
6  Decembre  1989  a  TEcole  Polytechnique  de  Montreal  (rapport  du  Groupe  de  travail  De 
Coster)  (le  25  mars  1991),  at  2. 
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The  planning  for  an  inquest  is  organized  by  the  presiding  coroner,  with  the 
assistance  of  counsel,  the  investigating  coroner's  report,  and  sometimes  the 
advice  of  the  investigating  coroner.  Occasionally,  the  investigating  coroner  may 
be  a  witness  at  an  inquest,  although,  in  most  situations,  the  investigating 
coroner's  role  is  completed  when  the  investigation  report  required  by  section  91 
is  delivered.  Standing  at  inquests  is  determined  by  the  presiding  coroner  in 
accordance  with  section  136,  which  provides: 

136.  A  coroner  shall  recognize  as  an  interested  person  any  person, 
association,  government  department  or  agency  requesting  to  be  acknowledged  as 
such  and  that  proves  his  or  its  interest  in  the  inquest  to  the  satisfaction  of  the 
coroner. 

The  coroner  shall  state  his  reasons  for  refusing  the  request. 

This  provision  has  been  interpreted  liberally.  Once  a  person  has  been 
recognized  as  an  interested  person,  she  may  request  the  coroner  to  summon 
witnesses,      examine  and  cross-examine  witnesses  and  make  representations  to 

122  123 

the  coroner,      and  obtain  a  transcript  of  the  inquest  proceedings. 

The  Attorney  General  is  given  notice  of  all  inquests  and  is  entitled  to  be 
represented  by  counsel.  Usually,  however,  the  Attorney  General  participates 
only  if  there  is  some  aspect  of  crime  involved  with  the  death.  Where  a  criminal 
prosecution  has  been  commenced  in  relation  to  the  death,  an  inquest  can  be 
conducted  only  with  the  joint  consent  of  the  Attorney  General  and  the  Minister 
of  Public  Security,      and,  in  such  cases,  the  accused  cannot  be  compelled  to 

1  *)f\ 

testify  until  the  criminal  proceeding  has  been  completed.       Otherwise,  all 
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Section  137  of  the  Quebec  Act,  supra,  note  4,  provides  as  follows: 

137.  At  the  request  of  an  interested  person,  a  coroner  shall  summon  a  witness  if  he 
believes  that  person  in  a  position  to  furnish  relevant  information  or  information  likely 
to  enlighten  him  on  his  inquest. 

The  coroner  shall  state  his  reasons  for  refusing  the  request. 
Ibid.,  s.  138. 
Ibid.,  s.  139. 
Ibid.,  s.  135(3). 

Ibid.,  s.  156,  as  am.  by  S.Q.  1986,  c.  86,  s.  32,  and  S.Q.  1988,  c.  46,  s.  24,  Sch.  1. 
Ibid,  s.  128. 
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persons  are  compellable,  and  the  coroner  has  the  power  of  contempt  to  compel 
attendance  at  the  inquest     and  require  answers  to  relevant  questions. 

After  hearing  all  relevant  evidence,  submissions  are  made  about  potential 
recommendations.  The  presiding  coroner  will  often  hear  representations  from 
individuals  beyond  those  who  have  been  designated  as  interested  persons,  and 
may  even  organize  roundtable  discussions  to  encourage  suggestions  from  those 
who  have  expertise  in  the  area.  Once  an  inquest  has  been  completed,  the  coroner 

129  130 

must  prepare  a  report,  and  forward  it  to  the  Chief  Coroner.  A  typical 
inquest  report  will  describe  briefly  the  inquest  procedure;  address  each  of  the 
issues  referred  to  in  section  92;  consider  any  applicable  regulatory  scheme, 
including  the  question  of  whether  there  has  been  compliance  with  the  scheme; 
and  provide  recommendations  directed  towards  preventing  future  deaths.  Like 
the  investigation  report,  discussed  earlier,  the  inquest  report  is  a  public 
document,  although,  unlike  the  investigation  report,  the  accompanying  peace 
officer's  report  will  be  public  if  it  has  been  admitted  as  evidence  at  the 

.   134 

inquest. 

After  receiving  the  report,  the  Chief  Coroner  may  deliver  copies  of  it,  and 
its  recommendations,  to  persons  or  agencies  who  might  find  them  useful.  The 
Chief  Coroner  may  also  follow  up  with  inquiries  about  compliance.  However, 
the  statute  does  not  require,  or  authorize  expressly,  any  specific  follow-up 
procedures.  Accordingly,  this  aspect  of  the  process  occurs  idiosyncratically. 
What  is  significant,  however,  is  the  annual  report,  which  the  Act  requires  the 
Chief  Coroner  to  deliver  to  the  Minister  of  Justice,  and  which  must  be  tabled  in 
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Ibid.,  ss.  1 12  and  1 17,  as  am.  by  S.Q.  1988,  c.  21,  s.  126. 

Ibid.,  s.  126.  Section  127  requires  the  coroner  to  inform  witnesses  of  their  right  to  request 
the  protection  of  s.  5  of  the  Canada  Evidence  Act,  R.S.C.  1985,  c.  C-5. 

Quebec  Act,  supra,  note  4,  s.  160. 

Ibid,  ss.  94  and  162. 

Section  160  of  the  Act,  ibid.,  requires  that  the  inquest  report  "contain  the  information 
contemplated  in  section  92".  Section  92  of  the  Act  is  reproduced  supra,  this  sec. 

See,  for  example,  the  Verdict  of  the  Coroner's  Jury  into  the  Death  of  Cindy  Reeves  (Que., 
July  31,  1992).  The  inquest,  conducted  by  Coroner  Anne-Marie  David,  examined  the  death 
on  March  7,  1992  of  a  skier  who  had  collided  with  machinery  on  a  ski  hill  at  Bromont. 
Quebec. 

Quebec  Act,  supra,  note  4,  ss.  96  and  162. 

Ibid.,  s.  162. 
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the  National  Assembly.  The  annual  reports  published  to  date  have  included  a 
brief  summary  of  each  inquest  together  with  the  resulting  recommendations  and 
responses  by  relevant  parties  and  agencies.  While  this,  by  itself,  might  not 
encourage  compliance,  it  does  make  matters  public  and  permit  interested 
individuals,  or  the  media,  to  pursue  issues  beyond  the  close  of  the  inquest. 


(d)      The  British  Columbia  Approach 


.136 


A  cursory  review  of  the  British  Columbia  Coroners  Act  might  give  one 
the  impression  that  the  structure  of  the  British  Columbia  system  is  very  similar 
to  that  of  the  Ontario  system.  However,  there  are  substantial  differences.  First, 
the  British  Columbia  system  "operates  with  'lay'  coroners",  that  is,  there  are 
no  professional  or  other  qualifications  required  for  an  appointment  as  a  coroner. 
While  other  provinces  restrict  appointments  as  coroners  or  medical  examiners  to 
doctors  and  lawyers,  in  British  Columbia  coroners  represent  a  variety  of 
backgrounds,  including  former  police  officers,  nurses,  pharmacists,  local 
mayors,  as  well  as  the  occasional  doctor  or  lawyer.  Second,  as  we  discuss 
below,  there  is  an  intermediate  method  of  inquiry,  short  of  conducting  an 
inquest,  which  includes  the  power  to  order  the  attendance  of  medical 
practitioners,  and  results  in  a  formal  report.  The  third  distinction  between  the 
Ontario  and  British  Columbia  systems,  also  discussed  below,  relates  to  the  scope 
of  the  inquest,  as  determined  by  the  interpretation  of  the  relevant  standing 
provision.  The  test  for  standing  in  British  Columbia  does  not  appear  to  have 
been  expanded  to  include  participants  in  the  public  interest  or  intervenor 
category. 

Directing  the  British  Columbia  coroner  system  is  the  chief  coroner's 
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office,    '  which  employs  a  staff  of  "approximately    147  people,   including 
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Ibid.,  s.  29,  as  am.  by  S.Q.  1986,  c.  86,  s.  38(6),  and  S.Q.  1988,  c.  46,  s.  24,  Sch.  1. 

Supra,  note  1. 

British  Columbia,  Ministry  of  Attorney  General,  AG  Annual  Report[\]  93/94  (1994) 
(hereinafter  referred  to  as  the  "B.C.  Annual  Report"),  at  43. 

The  B.C.  Annual  Report,  ibid.,  at  43-44,  indicates  that  the  Coroners  Service  consists  of  the 
following  3  main  program  areas:  (1)  the  Investigative  Program,  which  oversees  all 
coroners'  investigations  and  provides  specialized  support  for  difficult  cases;  (2)  the 
Judicial  Program,  which  directs  the  inquest  procedure  and  reports  the  findings  and 
recommendations  of  inquiries  and  inquests  to  various  agencies  and  groups;  and  (3)  the 
Administrative  Program,  which  oversees  the  annual  budget  and  administers  the  case 
management  database  and  coroners'  records. 
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44  full-time  employees,  112  fee-for-service  coroners,  and  seven  special  service 
contracts".  The  local  coroners  are  trained  and  supervised  by  regional 
coroners,  who  head  eight  regional  offices  located  in  major  cities  throughout  the 

140 

province. 

The  coroners'  office  receives  notice  of  approximately  10,000  deaths  per 
year,  approximately  forty-five  percent  of  which  are  investigated.  Relatively 
few  inquests  are  held.  Of  the  4,335  deaths  in  1993-94  that  were  investigated, 
only  thirty-seven  inquests  were  conducted.  The  operating  budget  for  the 
system  was  $8.36  million  in  1993-94,  covering  all  costs  from  investigation  to 
inquest,  including  body  removal  and  all  toxicology  and  pathology  fees. 

As  is  the  case  in  other  provinces,  the  British  Columbia  Coroners  Act 
imposes  a  general  duty  to  notify  the  coroner  in  the  event  of  sudden  or  suspicious 
deaths.  Section  9(1)  of  the  Act  provides  as  follows: 

9. — (1)  A  person  shall  immediately  notify  a  coroner  or  a  peace  office  of  the 
facts  and  circumstances  relating  to  a  death  where  he  has  reason  to  believe  that  a 
person  has  died 

(a)  as   a   result   of  violence,    misadventure,    negligence,    misconduct, 
malpractice  or  suicide; 

(b)  by  unfair  means; 

(c)  during  pregnancy  or  following  pregnancy   in  circumstances  that 
might  reasonably  be  attributable  to  pregnancy; 

(d)  suddenly  and  unexpectedly; 

(e)  from  disease,  sickness  or  unknown  cause,  for  which  he  was  not 
treated  by  a  medical  practitioner; 
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Ibid,  at  43. 

Ibid.  Regional  offices  are  located  in  Vancouver,  New  Westminster,  Victoria,  Kamloops, 
Prince  George,  Nanaimo,  and  Kelowna.  The  eighth  region,  with  its  office  in  Chillivvack. 
was  created  relatively  recently. 

In  the  1993-94  statistical  year,  9,780  deaths  were  reviewed,  representing  a  decrease  of  125 
from  the  previous  year.  Of  those  deaths,  4,335  were  investigated.  See  B.C.  Annual  Report. 
ibid,  at  44. 

Ibid. 

Supra,  note  1 . 
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(f)  from  any  cause  other  than  disease  under  circumstances  that  may 
require  investigation;  or 

(g)  in  a  correctional  institution,  lockup  or  prison. 

Notice  must  also  be  given  of  all  deaths  that  occur  in  certain  facilities  for 
the  elderly  or  "mentally  disordered  persons",  or  where  a  person  dies  while 
detained  or  in  the  actual  custody  of  a  peace  officer. 

Once  notified,  the  coroner  has  certain  investigative  powers  under  the  Act, 
including  the  powers  of  entry,  search,  and  seizure,  with  respect  to  the  body,  as 
well  as  things  "material  to  the  investigation".      These  powers,  and  even  the 
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Section  9(2)  of  the  Coroners  Act  (B.C.).  ibid,  provides  as  follows: 

9. — (2)  The  person  in  charge  of  an  institution  shall  immediately  give  notice  to  the 
coroner  of  the  death  of  a  person  who  dies 

(a)  while  a  resident  of  or  an  in-patient  in  a 

(i)  community  care  facility  under  the  Community  Care 
Facility  Act;  or 

(ii)  place  for  the  examination,  diagnosis,  treatment  or 
rehabilitation  of  mentally  disordered  persons  to  which 
the  Mental  Health  Act  applies;  or 

(iii)  public  or  private  hospital  to  which  the  person  was 
transferred  from  a  facility  or  place  referred  to  in 
subparagraphs  (i)  and  (ii);  or 

(b)  while  he  is,  whether  or  not  on  the  premises  or  in  actual  custody,  a  patient 
of  a  place  referred  to  in  paragraph  (a)(ii),  or  committed  to  a  correctional 
centre,  penitentiary  or  police  lockup. 

Section  9(3)  of  the  Coroners  Act  (B.C.),  ibid.,  provides  as  follows: 

9. — (3)  Where  a  person  dies  while  detained  by  or  in  the  actual  custody  of  a  peace 
officer,  the  peace  officer  shall  immediately  notify  the  coroner. 

Section  16(1)  and  (2)  of  the  Coroners  Act  (B.C.),  ibid.,  provides  as  follows: 

16. — (1)  A  coroner,  or  a  medical  practitioner  or  a  peace  officer  authorized  by  a 
coroner  to  exercise  all  or  any  of  his  powers  under  this  subsection,  may 

(a)  view  or  take  possession  of  any  dead  body,  or  both;  and 

(b)  enter  and  inspect  any  place  where  a  dead  body  is  and  any  place  from 
which  the  coroner  has  reasonable  grounds  for  believing  the  body  was 
removed. 

(2)  A  coroner,  where  he  believes  on  reasonable  grounds  that  it  is  necessary  to  do 
so  for  the  purposes  of  the  investigation,  may 
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structure  of  the  statutory  provision,  are  virtually  identical  to  those  currently 
applicable  in  Ontario.  Both  are  predicated  upon  the  belief  of  the  coroner  on 
"reasonable  grounds",  without  requiring  any  external  authorization. 

After  conducting  a  preliminary  investigation,  the  coroner  must  determine 
whether  or  not  an  inquiry  or  an  inquest  is  necessary.  Where  the  coroner 
determines  that  an  inquiry  or  inquest  is  not  necessary,  he  or  she  must  issue  a 
notice  of  the  death  and  prepare  a  brief  report  indicating  the  results  of  the 
investigation  and  the  reasons  for  his  or  her  decision.  The  only  category  of 
mandatory  inquest  relates  to  deaths  in  a  penitentiary,  correctional  institution, 
lockup,  or  prison,  or  while  a  person  is  detained  or  in  the  custody  of  a  peace 
officer.  In  all  other  situations,  except  for  the  exercise  of  residual  discretion  by 
the  Chief  Coroner  or  the  Attorney  General,  discussed  below,  a  full  inquest  with 
a  jury  arises  only  when  the  investigating  coroner  concludes  that  there  is  a 
"reason  for  summoning  a  jury".  The  statute  does  not  contain  a  more  precise 
definition  of  the  coroner's  discretion.  Similarly,  section  21(1)  of  the  Act 
provides  that  an  inquiry  into  a  death  without  a  jury  may  be  conducted  if  the 
coroner  "is  satisfied  that  the  circumstances  surrounding  the  death  plainly 
indicate  that  no  inquest  is  necessary".  This  form  of  inquiry  includes  the  power 


(a)  inspect  any  place  in  which  the  deceased  person  was,  or  in  which  the 
coroner  has  reasonable  grounds  to  believe  the  deceased  person  was, 
within  a  reasonable  time  prior  to  his  death; 

(b)  inspect  information  in  any  records  relating  to  the  deceased  or  his 
circumstances; 

(c)  seize  anything  that  the  coroner  has  reasonable  grounds  to  believe  is 
material  to  the  investigation. 
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Discussed  supra,  ch.  3,  sec.  6(d). 

Coroners  Act  (B.C.),  supra,  note  1,  s.  18(1).  Section  18(2)  requires  the  coroner  to  maintain 
a  record  of  the  cases  in  which  an  inquest  or  inquiry  was  determined  not  to  be  necessary, 
indicating  the  identity  of  the  deceased  and  "how,  when,  where  and  by  what  means  the 
deceased  died,  including  the  relevant  findings  of  the  post  mortem  examination  and  of  any 
other  examinations  or  analyses  of  the  body".  Pursuant  to  s.  18(3),  this  information  is 
available  to  "the  spouse,  parents,  children,  brothers,  sisters  and  the  personal  representative 
of  the  deceased". 

Ibid.,  s.  10. 

Ibid.,  s.  22,  as  am.  by  S.B.C.  1987,  c.  42,  s.  11. 
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to  compel  the  attendance  of  medical  practitioners,       and  the  obligation  to 

1 52 

prepare  a  report  to  the  Chief  Coroner,      referred  to  as  a  Judgment  of  Inquiry. 

The  Act  authorizes  both  the  Chief  Coroner  and  the  Attorney  General  to 
order  an  inquest  in  certain  situations.  Section  25  provides  an  apparently 
unrestricted  power  to  the  Chief  Coroner  to  "direct  the  coroner  having 
jurisdiction  in  respect  of  any  death"  to  issue  a  warrant  for  the  body,  conduct  an 
investigation,  or  hold  an  inquest;  to  direct  another  coroner  to  perform  those 
functions;  or  to  perform  those  functions  personally.  This  provision  is  essentially 
similar  to  the  Ontario  provision,  discussed  earlier.  The  Attorney  General  in 
British  Columbia,  however,  may  order  an  inquest  only  if  he  or  she  is  satisfied 
that  a  coroner  refuses  or  neglects  to  hold  an  inquest  that  ought  to  be  held,  or  that 
a  previously  held  inquest  has  been  tainted  with  fraud  or  procedural  or  other 
irregularity.  While  the  power  of  the  Minister  in  Ontario  to  order  an  inquest  is 
essentially  unrestricted,      it  would  appear  never  to  have  been  used.  By  contrast, 

157 

as  a  result  of  the  decision  in  Saxell  v.  Campbell,  which  restricted  the  Chief 
Coroner's  power  to  order  an  inquest,  the  Attorney  General  of  British  Columbia 
often  employs  the  statutory  power  to  order  an  inquest  at  the  request  of  the  Chief 
Coroner. 

1 58 

In  Saxell  v.  Campbell,  the  investigating  coroner  conducted  an  inquiry 
pursuant  to  section  21  of  the  Act,  and  prepared  a  Judgment  of  Inquiry,  which 
concluded  that  a  death  resulting  from  a  midwife-assisted  birth  was  death  due  to 
natural  causes.  After  further  investigation,  the  Chief  Coroner  ordered  an  inquest. 
McKenzie  J.  concluded,  however,  that  the  Chief  Coroner  could  not  rely  on 
section  25  of  the  Act  once  the  Judgment  of  Inquiry  had  been  prepared  since,  at 
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Ibid.,  s.  21(3). 

Ibid,  s.  21(4). 

Coroners  Act  (Ont.),  supra,  note  3,  s.  25(1). 

Supra,  ch.  3,  sec.  5(a)(iii). 

Coroners  Act  (B.C),  supra,  note  1,  s.  24(2). 

See  Coroners  Act  (Ont.),  supra,  note  3,  s.  22,  which  limits  the  Minister's  authority  only  to 
the  extent  that  he  or  she  must  have  "reason  to  believe  that  a  death  has  occurred  in  Ontario 
in  circumstances  that  warrant  the  holding  of  an  inquest". 

(1987),  21  B.C.L.R.  (2d)  44  (S.C.). 

Ibid 
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that  point,  the  coroner  no  longer  had  "jurisdiction"  in  respect  of  the  death.  After 
disagreeing  with  the  proposition  that  the  coroner  system  "must  have  implied  or 
inherent  jurisdiction  to  reopen  its  own  process  and... to  conduct  a  further 
proceeding",  he  suggested  that  only  the  Attorney  General  had  the  power  to 
order  an  inquest  if  the  preconditions  in  section  24  were  met.  Although  this 
decision  could  easily  be  reversed  by  an  amendment  to  the  statute,  at  present  a 
request  is  made  to  the  Attorney  General  for  an  order  pursuant  to  section  24 
whenever  the  Chief  Coroner  chooses  to  intervene  after  a  Judgment  of  Inquiry 
has  been  prepared. 

Inquests  in  British  Columbia  average  about  three  days  in  length,  with  the 
longest  on  record  concluding  after  forty-two  days  of  hearing.  The  purpose  of  the 
inquests  is  to  "inquire  into  and  determine  who  the  deceased  was  and  how,  when, 
where  and  by  what  means  he  died".  Although  the  jury  may  make 
recommendations,  '  it  may  not  make  any  finding  of  legal  responsibility  or 
express  any  conclusion  of  law.  In  Re  MacKenzie  and  MacArthur,  the 
coroner's  jury  had  returned  a  verdict  that  included  a  finding  of  careless 
treatment,  after  an  instruction  by  a  coroner  that  it  could  consider  whether  a 
doctor  treated  the  deceased  in  a  careless  fashion.  In  the  Supreme  Court,  the 
verdict  was  quashed  as  an  excess  of  jurisdiction. 

Where  criminal  charges  have  been  laid  as  a  result  of  a  death,  the  British 
Columbia  Act  authorizes  the  Attorney  General  to  order  that  no  inquest  be  held 
or  continued.  "  This  is  the  reverse  of  the  provision  in  the  Ontario  Act,  which 
precludes  an  inquest  in  similar  circumstances  unless  the  Minister  directs  that  an 
inquest  be  held.       Another  distinction  between  the  British   Columbia  and 
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Ibid.,  at  47. 

See,  for  example,  Lawson  v.  British  Columbia  (Solicitor  General)  (1992),  63  B.C.L.R.  (2d) 
334,  88  D.L.R.  (4th)  533  (C.A.);  leave  to  appeal  to  S.C.C.  refused  (1992),  142  N.R.  155/7 
(S.C.C.)  (subsequent  references  are  to  88  D.L.R.  (4th)). 

Coroners  Act  (B.C.),  supra,  note  1,  s.  28(1). 

Ibid,  s.  28(3). 

Ibid.  s.  28(2). 

(1980),  25  B.C.L.R.  303,  1 19  D.L.R.  (3d)  529  (S.C.). 

Coroners  Act  (B.C.),  supra,  note  1,  s.  23(1). 

Coroners  Act  (Ont.),  supra,  note  3,  s.  27(1 ). 
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Ontario  systems  is  the  role  performed  by  the  local  Crown  Attorneys.  Although 
the  British  Columbia  Act  requires  that  the  regional  Crown  counsel  be  given 
notice  of  an  inquest  and  permits  the  Crown  to  attend  and  act  as  coroner's 
counsel,  in  practice,  an  independent  counsel  is  retained  to  act  as  counsel  to  the 
coroner,  with  responsibility  for  adducing  evidence  and  advising  the  coroner  on 
legal  questions. 

Every  inquest  must  be  held  with  a  jury,  consisting  of  five  members. 
One   interesting  qualification   is  found  in  section   30(6)  of  the  Act,  which 
provides: 

30. — (6)  Where  the  inquest  is  into  the  death,  arising  out  of  his  work,  of  a 
worker  to  whom  Part  1  of  the  Workers  Compensation  Act  applies,  reasonable 
effort  shall  be  made  to  ensure  that  the  jury  summoned  shall  be  composed,  wholly 
or  in  part,  of  persons  familiar  with  the  type  of  work  the  deceased  was  doing. 

Although  this  provision  would  apply  to  most  employment  context  deaths, 
in  practice  it  appears  that  coroners  leave  the  jury  composition  to  the  sheriff, 
except  to  ensure  the  absence  of  bias. 

With  respect  to  the  evidence  that  is  admissible  at  an  inquest, 
section  42(1)  of  the  British  Columbia  Act  provides  as  follows: 

42. — (1)  Subject  to  subsections  (2)  and  (3),  a  coroner  may  admit  as  evidence 
at  an  inquest,  whether  or  not  admissible  as  evidence  in  any  court,  any  oral 
testimony  and  any  document  or  other  thing  relevant  to  the  purposes  of  the  inquest 
and  may  act  on  that  evidence.  The  coroner  may  exclude  anything  unduly 
repetitious  or  anything  that  he  considers  does  not  meet  those  standards  of  proof  as 
are  commonly  relied  on  by  reasonably  prudent  persons  in  the  conduct  of  their 
own  affairs.  The  coroner  may  comment  on  the  weight  that  ought  to  be  given  to 
any  particular  evidence. 

This  section  employs  a  standard  that  is  almost  identical  to  the  Ontario 
provision.  However,  there  is  no  provision  for  final  submissions  to  be  made  to 
the  jury,  and  the  practice  is  not  to  permit  them.  The  courts  have  chosen  not  to 
require  the  granting  of  an  opportunity  for  such  submissions.  However,  they  have 
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Coroners  Act  (B.C.),  supra,  note  1,  s.  27(1). 

Ibid,  s.  30(1)  and  (2). 

Coroners  Act  (Ont.),  supra,  note  3,  s.  44(1),  discussed  supra,  ch.  3,  sec.  5(b)(iv). 
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cautioned  that,  if  leave  to  address  the  jury  is  requested,  "the  coroner's  decision 
will  be  made  in  light  of  not  only  the  current  practice  in  British  Columbia,  but 
also  the  then  circumstances  of  the  inquest". 

The  right  to  participate  at  an  inquest — including  the  right  to  appear 
personally  or  by  counsel;  tender  evidence;  and  call,  examine,  and  cross-examine 
witnesses — is  restricted  to  those  persons  "whose  interests  may  be  affected  by 
evidence  likely  to  be  adduced  at  an  inquest".  Thus,  the  test  for  standing  at  an 
inquest  is  similar  to  the  test  for  standing  in  civil  cases,  that  is,  the  existence  of  a 
direct  interest.  This  relatively  narrow  test  has  been  broadened,  however,  in  the 
case  of  certain  employment  related  deaths.  In  these  cases,  section  37(2)  of  the 
Act  provides  that,  "a  representative  of  [the  deceased's]  employer  and  a 
representative  of  the  trade  union  certified  as  the  bargaining  agent  for  the  worker 
shall  be  deemed  to  be  the  persons  to  whom  subsection  (1)  applies",  that  is, 
persons  "whose  interests  may  be  affected  by  evidence  likely  to  be  adduced  at  an 
inquest".  This  expansion  of  the  concept  of  standing,  however,  accommodates 
only  institutional  interests.  It  would  not  appear  to  permit  standing  for  public 
interest  groups  or  individuals  making  a  claim  in  the  public  interest.  This  position 
may  be  contrasted  with  the  position  in  Ontario,  discussed  above,  which  has 
recognized  a  broader  conception  of  standing  at  coroners'  inquests,  premised  on 
the  public  interest.  Since  we  are  not  aware  of  any  reported  case  in  British 
Columbia  in  which  the  restrictive  conception  of  standing  has  been  challenged,  it 
would  appear  that  the  present  law  is  consistent  with  the  current  view  of  the 
purpose  and  mandate  of  the  system  in  that  province,  that  is,  to  provide  a  focused 
form  of  inquiry  into  deaths,  intended  to  determine  the  cause  of  death  and  ensure 
that  public  and  private  suspicions  are  allayed. 
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Lawson  v.  British  Columbia  (Solicitor  General),  supra,  note  160,  at  554 
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Coroners  Act  (B.C.),  supra,  note  1 ,  s.  37(  1 ). 
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Supra,  ch.  3,  sec.  5(b)(iii). 


CHAPTER  5 


CONCLUSIONS  AND 
RECOMMENDATIONS 
FOR  REFORM 


1.  INTRODUCTION 

In  this  chapter,  we  begin  by  making  certain  fundamental 
recommendations  respecting  the  coroner  system  in  Ontario.  First,  we  consider 
whether  Ontario  needs  an  independent  death  inquiry  system  to  investigate  and 
inquire  into  untimely  and  suspicious  deaths.  We  then  consider,  in  rather  broad 
terms,  the  model  that,  in  our  view,  would  best  serve  such  a  purpose.  Finally,  we 
make  a  number  of  specific  recommendations  for  reform  of  the  coroner  system  in 
Ontario. 

2.  A  SYSTEM  FOR  INQUIRING  INTO  DEATHS 

As  we  indicated  earlier  in  this  report,  the  question  whether  Ontario  needs 
a  death  inquiry  system  is  a  matter  of  public  policy,  involving  the  allocation  of 
public  resources.  While  an  understanding  of  the  circumstances  surrounding  a 
death  might  very  well  prevent  similar  deaths  in  the  future,  the  question  whether 
this  is  a  sufficient  justification  for  the  existence  of  a  social  agency  depends  upon 
the  value  that  society  places  on  individual  human  worth. 

In  the  Commission's  view,  no  death  should  go  unnoticed,  and  the 
circumstances  of  no  preventable  death  should  be  repeated  without  some  effort 
having  been  made  to  develop  and  implement  corrective  measures.  In  order  to 
achieve  these  goals,  death  inquiries  cannot  be  simply  retrospective,  nor  can  each 
case  be  treated  as  necessarily  unique.  The  system  must  respond  to  the 
importance  of  individual  lives  by  placing  individual  deaths  into  appropriate 
social  and  community  contexts  in  order  to  appreciate  fully  and  expose  situations 
of  risk,  need,  want  of  care,  lack  of  resources,  or  inappropriate  systemic 
responses.  Society  demonstrates  how  much  it  values  life  by  examining  deaths 


Supra,  ch.  1,  sec.  2. 
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constructively  in  order  to  protect  and  enhance  present  and  future  lives.  The 
Commission  has  concluded,  therefore,  that  a  system  for  inquiring  into 
suspicious  and  preventable  deaths,  and  the  deaths  of  vulnerable  members  of  our 
community,  is  an  essential  instrument  of  a  society  that  values  the  life  and 
dignity  of  each  individual.  Accordingly,  the  Commission  recommends  that 
Ontario  should  continue  to  maintain  an  independent  death  inquiry  system  to 
investigate  and  inquire  into  untimely  and  suspicious  deaths. 

3.         THE  ADEQUACY  OF  THE  CURRENT  MODEL 

The  quality  and  extent  of  work  performed  pursuant  to  any  statutory 
regime  is  a  function  of  both  the  individuals  who  carry  out  its  mandate  and  the 
statutory  structure  itself.  Coroners  in  Ontario  perform  a  valuable,  important,  and 
substantial  function.  The  current  regime  and  its  predecessors  have  served  the 
community  well.  Indeed,  the  present  system  has  a  number  of  strengths.  For 
example,  it  has  facilitated  the  development  of  investigative  expertise  and  the 
establishment  of  links  with  other  investigative  bodies,  including  the  police,  the 
Special  Investigations  Unit,  and  the  Centre  for  Forensic  Science.  It  has  also 
encouraged  the  development  of  an  experienced  health  and  safety  perspective, 
and  the  creation  of  a  sophisticated  computerized  database,  which  will  permit 
regular  analyses  to  be  made  of  possible  trends  in  risk  or  incidence  of  deaths. 
Moreover,  the  organizational  structure  of  the  present  system  reflects  an 
appropriate  balance  between  central  administration  and  regional  responsibilities. 
Inquests  provide  a  public  forum  for  raising  questions  about  deaths  and  assuring 
concerned  parties  that  deaths  are  not  ignored.  They  also  provide  a  public  forum 
at  which  the  jury,  as  representatives  of  the  community,  can  exercise  a  preventive 
function.  Mandatory  inquests  ensure  a  public  examination  of  certain  deaths. 
Finally,  the  broadened  notion  of  standing  in  recent  years  permits  participation  at 
inquests  in  the  public  interest. 

2  3 

As  we  discussed  earlier,  however,  while  the  current  Coroners  Act  is  a 
considerable  improvement  over  its  predecessors,  it  still  contains  a  number  of 
significant  deficiencies.  For  example,  it  fails  to  express  adequately  the  purpose 
and  function  of  coroners'  investigations  and  inquests.  A  number  of  the  statutory 
obligations  are  cast  too  vaguely  to  delineate  the  proper  scope  of  the  system's 
mandate,  and  certain  statutory  powers — for  example,  the  powers  of  search  and 
seizure — are  not  articulated  with  sufficient  certainty.  Moreover,  the  present 
system  permits  any  coroner  to  call  an  inquest  and,  once  called,  the  order  cannot 
be  rescinded.  The  Act  also  fails  to  provide  for  a  review  of  the  Chief  Coroner's 
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decision  whether  or  not  to  call  an  inquest.  In  addition,  although  there  has  been  a 
recent  initiative  to  restrict  the  number  of  coroners  who  in  fact  conduct  inquests, 
all  coroners  have  the  statutory  authority  to  do  so.  Since  all  coroners  must  be 
"legally  qualified  medical  practitioners",  they  generally  have  no  legal  training 
or  experience  with  evidentiary  or  procedural  matters.  Moreover,  since  all 
coroners  are  doctors,  there  might  be  a  potential  apprehension  of  bias  in  some 
medical  cases.  The  Act  also  fails  to  provide  adequately  with  respect  to  certain 
basic  procedural  and  evidentiary  issues,  including,  for  example,  the  required 
standard  of  proof  and  the  degree  of  participation  to  be  permitted  to  a  person  who 
has  been  granted  standing.  Other  statutory  requirements,  for  example,  the 
contents  of  the  jury's  verdict,  are  historical  remnants  and,  consequently,  may  be 
misleading. 

In  most  cases,  modern  forensic  and  investigative  techniques  answer  the 
traditional  medical  and  personal  questions  concerning  a  specific  death.  In  the 
Commission's  view,  a  death  inquiry  system  should  be  more  expansive  than  the 
traditional  factual  questions  around  which  the  current  system  is  structured. 
While  the  current  system  may  share  the  interrelated  goals  of  determining 
physical  cause  and  human  agency,  and  preventing  similar  deaths  in  the  future,  in 
many  respects  its  structure  belongs  to  another  era.  In  our  view,  a  modern  death 
inquiry  system  requires  a  structure  that  is  suited  to  inquiring  into  the  various 
kinds  of  harm,  danger,  neglect,  and  conflict  that  occur  within  contemporary 
society.  The  Commission  has  concluded,  therefore,  that  a  death  inquiry  system 
should  be  designed  to  focus  on  the  future,  and  should  have  as  its  principal 
objectives  the  prevention  of  future  deaths  and  the  public  airing  of  serious  issues. 
To  the  extent  necessary,  the  present  system  should  be  modified  in  order  to 
achieve  these  purposes  in  the  most  appropriate,  fair,  and  efficient  manner. 
However,  to  the  extent  that  elements  of  the  present  system  are  appropriate  or 
useful  in  accomplishing  these  objectives,  they  should  be  retained.  Accordingly, 
the  Commission  recommends  that  the  Coroners  Act  should  be  amended  to 
ensure  that  it  reflects  the  purposes  that  underlie  the  investigation  of  deaths  and 
the  provision  of  a  public  forum  of  inquiry  into  certain  deaths. 

4.         THE  PREMISES  OF  A  NEW  MODEL 

Before  we  turn  to  discuss  the  elements  of  the  system  that  we  believe  will 
best  serve  the  needs  of  the  community,  the  following  comments  will  help 
provide  much  of  the  conceptual  foundation  for  our  proposals. 


Ibid.,s.  3(1). 


The  purposes  of  investigating  and  of  eonducting  public  inquiries  into  certain  deaths  are 
discussed  infra,  this  ch.,  sees.  5(a)  and  (b).  respectively. 
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(a)       Structure  and  Function 

The  present  discussion  provides  an  opportunity  to  reconsider  the 
relationship  between  function  and  structure.  The  essential  elements,  which 
should  be  applicable  generally  to  most  societal  agencies,  may  be  articulated  in 
the  specific  context  of  a  death  inquiry  system  as  follows: 

1 .  The  system  should  be  effective  within  the  terms  of  its  own  clearly 
stated  objectives; 

2.  The  system   should  operate  fairly  and  openly   in  pursuing   its 
objectives;  and 

3.  The     system     should     encourage     public     confidence     in     its 
investigations  and  recommendations  for  change. 

An  effective  and  fair  death  inquiry  system  should  have  a  clear  statement 
of  purpose  included  within  its  statutory  framework.  This  is  true  of  any  statutory 
regime  or  public  agency.  The  definition  of  purpose  not  only  encourages  a  proper 
understanding  of  function  by  the  participants  at  each  stage  of  the  process,  but  it 
also  provides  a  standard  against  which  to  measure  whether  its  objectives  have 
been  achieved  or  its  powers  exceeded.  Equally  essential  to  the  effective 
functioning  of  a  public  agency  is  ensuring  that  its  structure  is  suited  to  its 
objectives.  In  the  case  of  a  coroner  system,  the  fundamental  question  is  the 
definition  of  the  role  of  the  coroner,  and  its  continuity  throughout  the  system. 
The  issue  of  qualifications  for  the  appointment  of  coroners  must  be  addressed 
only  after  the  various  functions  that  the  coroner  will  be  required  to  perform  have 
been  determined.  This  requires  a  consideration  of  the  purposes  that  underlie  the 
principal  aspects  of  a  death  inquiry  system,  that  is,  the  initial  investigation  and 
the  public  inquiry. 


(b)      Continuity 

The  various  death  inquiry  systems  implemented  throughout  Canada  all 
comprise  two  essential  elements:  an  investigation  and  a  public  inquiry.  The 
principal  distinction  among  contemporary  Canadian  systems  lies  in  the  degree 
of  continuity  between  these  two  elements.  In  some  provinces,  like  Ontario,  the 
same  individual  performs  both  the  initial  investigation  and  the  public  inquiry.  In 
other  jurisdictions,  like  Quebec,  a  different  person  presides  over  the  public 
inquiry.  There  are  also  different  mechanisms  for  determining  whether  a  public 


The  Quebec  system  is  discussed  supra,  ch.  4,  sec.  4(c). 
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inquiry  should  be  conducted.  In  Alberta,  for  example,  this  determination  is 
made  by  the  Fatality  Review  Board,  and  any  subsequent  hearing  is  conducted  by 
a  provincial  court  judge. 

The  Commission  has  identified  a  third  element  that  lies  between  the 
investigation  and  the  public  inquiry.  This  element,  which  is  a  function  of  the 
coroners'  expertise  and  knowledge,  is  currently  manifested  in  Ontario  in  the 
development  of  computerized  storage  and  retrieval  of  data,  and  the  constructive 
intervening  role  of  the  regional  coroner's  review.  While  this  element  is  still 
developing  in  Ontario,  it  presents  substantial  potential  for  the  future,  and  has 
implications  for  the  issue  of  continuity.  In  our  view,  any  consideration  of  the 
issue  of  continuity,  or  any  proposals  to  enhance  the  strengths  of  the  current 
system,  must  recognize  this  third  intermediate  element  and  its  significant 
evolutionary  potential. 

(c)       Diversity  of  the  Coroner's  Role 

The  role  of  the  coroner  in  Ontario  is  both  diverse  and  demanding.  As 
currently  structured,  however,  it  is  also  occasionally  ambivalent,  self- 
contradictory,  and  perhaps  even  self-defeating.  Initially,  the  coroner  plays  the 
role  of  death  certifier.  Most  of  the  32,000  deaths  that  must  be  investigated  under 
the  Act  can  be  classified  quickly  as  being  due  to  natural  causes,  without  any 
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suspicious  circumstances.  However,  this  is  not  always  the  case,  and 
approximately  7,000  autopsies  are  performed  annually.  The  coroner  performs 
the  role  of  investigation  manager,  which  includes  marshalling  and  assimilating 
police  reports,  post  mortem  reports  by  pathologists,  and  any  other  necessary 
forensic  or  scientific  material.  This  stage  may  include  the  entry  of  premises  to 
examine  documents  or  seize  items  that  are  relevant  to  the  investigation. 

After  completing  the  investigation,  the  coroner  then  performs  the  role  of 
decision-maker,  or  participant  in  the  decision-making  process,  to  determine 
whether  an  inquest  should  be  conducted.  In  order  to  make  this  decision 
effectively,  the  coroner  must  consider  whether  the  investigation  was  complete, 
whether  fundamental  questions  remain  unanswered,  and  whether  aspects  of 
preventability  or  misconduct  are  apparent  in  the  case.  Views  on  these  issues  are 
necessary  to  consider  properly  whether  an  inquest  should  be  called  and  to 
address  the  corollary  questions  of  resource  allocation  and  inquest  preparation,  if 


The  Alberta  system  is  discussed  supra,  ch.  4,  sec.  4(b). 

We  are  not  referring  here  to  the  preparation  of  certificates  necessary  for  cremation.  Rather. 
we  are  referring  to  the  coroner's  initial  role  with  respect  to  the  approximately  32.000 
deaths  that  must  be  investigated  by  reason  of  the  Coroners  Act,  supra,  note  3. 
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an  inquest  is  indeed  ordered.  Yet,  when  an  inquest  is  called,  the  same  coroner  is 
expected  to  perform  a  quasi-judicial  function  when  presiding  over  a  public 
inquiry.  It  is  questionable  whether  a  coroner  who  has  already  made  the  decision 
to  call  an  inquest  could  reach  this  stage  without  having  formed  certain  views 
about  the  case.  It  is  also  questionable  whether  a  coroner  could  supervise  and 
instruct  a  jury  impartially  without  identifying  his  or  her  preconceptions.  The 
various  functions  performed  by  the  coroner  are  considered  below,  where  we 
address  the  qualifications  that  should  be  required  of  those  entrusted  with  the 
different  aspects  of  the  process. 

(d)      Public  Account  ability 

Since  the  coroner  system  investigates  approximately  32,000  deaths 
annually,  in  any  given  year  a  large  number  of  people  may  be  interested  in  the 
results  of  investigations  and  the  decisions  whether  to  conduct  public  inquiries. 
This  would  include  those  who  were  connected  with  the  deceased — for  example, 
members  of  the  deceased's  family,  friends,  co-workers,  employers,  neighbours, 
those  who  may  have  provided  care  or  treatment  to  the  deceased,  and  those  who 
may  be  involved  causally  with  the  death — and  anyone  else  who,  for  any  other 
reason,  is  interested  in  the  death.  A  number  of  mechanisms  exist  to  assure  these 
people,  and  the  rest  of  the  community,  that  the  system  operates  in  the  public 
interest.  For  instance,  the  results  of  inquests  are  public  documents  and  can  be 
obtained  from  the  Chief  Coroner's  office.  Moreover,  the  Coroners  Act  entitles 
certain  members  of  the  deceased's  family  to  request,  in  writing,  that  an  inquest 
be  held,  and  if  the  decision  is  made  not  to  hold  an  inquest,  the  coroner  must 
provide  written  reasons  for  the  decision.  The  family  members  may  also  ask  the 
Chief  Coroner  to  review  a  decision  refusing  to  call  an  inquest.  The  current  Act 
contains  no  further  mechanisms  by  which  interested  individuals  can  question  a 
coroner's  decision.  Of  course,  one  can  make  inquiries  informally,  and  most 
coroners  are  accommodating  to  a  certain  extent.  As  well,  there  may  be 
opportunities  for  judicial  review,  but  such  applications  require  the  assistance  of 
counsel  and  are  costly.  In  our  view,  it  is  important  that  people  be  given  the 
opportunity  to  question  certain  decisions,  without  having  to  resort  to  litigation. 
This  includes  the  concomitant  concern  that  access  be  provided  to  sufficient 
information  about  decisions,  and  the  system  generally,  to  enable  appropriate 
decisions  to  be  made.  While  adequate  disclosure  is  necessary  to  facilitate  the 
challenge  of  decisions  in  appropriate  cases,  it  may  also  provide  answers  that  will 
prevent  challenges.  Throughout  this  chapter,  we  have  attempted  to  provide  the 
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Supra,  note  3,  s.  26(1). 
n 


Ibid.,  s.  26(2). 


183 


mechanisms  that  are  necessary,  in  our  view,  to  enhance  the  accountability  of  the 
system. 

5.         THE  PURPOSES  OF  THE  SYSTEM 

(a)       The  Purposes  of  Death  Investigations 

The  role  of  the  coroner  has  long  been  removed  from  the  criminal  process. 
Those  historical  functions  are  now  performed  by  police  forces  and  other 
criminal  justice  decision-makers.  The  investigative  role  continues  to  focus  on 
fact-finding,  but  uncovering  information  in  the  interest  of  public  safety  is  its 
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primary  objective.  In  our  1971  Report  on  the  Coroner  System  in  Ontario,     we 
made  the  following  comments: 

The  death  of  a  member  of  society  is  a  public  fact,  and  the  circumstances  that 
surrounded  the  death,  and  whether  it  could  have  been  avoided  or  prevented 
through  the  actions  or  agencies  under  human  control,  are  matters  that  are  within 
the  legitimate  scope  of  all  members  of  the  community. 

The  community  and  the  family  members  and  friends  of  a  deceased  are 
entitled  to  know  the  true  circumstances  of  a  death.  They  are  also  entitled  to 
know  whether  it  could  have  been  prevented  and  whether  future  similar 
occurrences  can  be  avoided.  In  situations  of  vulnerable  people  living  within  the 
care  or  custody  of  public  institutions,  the  community  is  entitled  to  know  that  the 
person  was  treated  lawfully  and  with  the  degree  of  care  and  dignity  that  is 
expected  from  public  agencies.  Similarly,  co-workers  are  entitled  to  know  about 
risks  inherent  in  their  jobs. 

We  have  concluded  that  the  appropriate  purposes  of  the  coroner's  initial 
investigation  into  sudden  or  suspicious  deaths,  or  deaths  in  institutional  settings, 
should  be  commonly  understood  and  accessible,  and  that  those  purposes  should 
be  set  out  in  the  Act.  Accordingly,  the  Commission  recommends  that  the 
Coroners  Act  should  be  amended  to  provide  that  the  purposes  of  the  coroner's 
initial  investigation  are  as  follows: 

(a)     to  determine 

(i)       who  the  deceased  was; 

(ii)      the  cause  of  the  deceased's  death; 
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(iii)     when  the  deceased  came  to  his  or  her  death; 
(iv)     where  the  deceased  came  to  his  or  her  death;  and 
(v)       by  what  means  the  deceased  came  to  his  or  her  death; 

(b)  to  determine  whether  the  death  was  preventable,  in  that  it  resulted 
from  neglect,  misconduct,  or  other  culpable  act,  and,  in  the  case  of 
the  death  of  a  vulnerable  person  who  was  dependent  on  others  for 
his  or  her  care,  to  make  an  assessment  of  the  quality  of  that  care; 

(c)  to  determine  whether  the  death  was  caused  or  precipitated  by  a  risk 
or  danger,  including  illness,  that  may  have  been  amenable  to 
correction,  regulation,  removal,  or  avoidance; 

(d)  to  collect,  analyze,  and  disseminate  data  about  deaths,  in  order  to 
assist  in  preventing  future  deaths;  and 

(e)  to  provide  the  information  necessary  to  determine  whether  an 
inquest  should  be  conducted. 

(b)      The  Purposes  of  Public  Inquiries  into  Deaths 

In  our  1971  Coroners  Report,  the  Commission  stated  the  functions  of  the 
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coroner's  inquest  as  follows: 

[T]he  inquest  should  serve  three  primary  functions:  as  a  means  for  a  public 
ascertainment  of  facts  relating  to  deaths,  as  a  means  for  formally  focusing 
community  attention  on  and  initiating  community  response  to  preventable  deaths, 
and  as  a  means  for  satisfying  the  community  that  the  circumstances  surrounding 
the  death  of  no  one  of  its  members  will  be  overlooked,  concealed  or  ignored. 

The  Commission  has  concluded,  however,  that  this  statement  of  purpose 
no  longer  reflects  accurately  the  contemporary  value  of  a  public  forum.  It  is 
unusual  for  there  to  be  any  controversy  with  respect  to  the  traditional  factual 
questions  surrounding  a  death.  While  determination  of  the  means  by  which  the 
deceased  came  to  his  or  her  death  might  occasionally  require  a  quasi-judicial 
finding  of  fact,  these  conclusions  are  not  determinative  for  civil  or  criminal 
purposes.  The  traditional  questions,  in  our  view,  ought  not  to  receive  the 
prominence  that  their  position  in  section  31(1)  of  the  Act  now  provides. 
Moreover,   the   burden   of  assuring  the   public   that   circumstances   are   not 
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overlooked  does  not  necessarily  require  a  public  forum  in  every  case.  In  most 
cases,  community  concerns  should  be  satisfied  by  the  fact  that  an  investigation 
has  been  conducted  carefully  and  that  the  appropriate  reports  are  accessible  to 
the  public.  Only  when  basic  questions  remain  unanswered  is  a  public  forum 
needed  to  satisfy  the  concern  that  all  appropriate  attention  was  paid  to  the  death. 

Some  cases  warrant  public  attention  because  of  the  need  to  educate  the 
community  about  dangerous  practices  and  situations.  This  is  certainly  the  case 
with  respect  to  deaths  caused,  for  example,  by  the  abuse  of  alcohol  and  drugs, 
especially  within  the  context  of  specific  activities  like  driving  and 
snowmobiling.  Other  deaths  warrant  public  consideration  because  they  are 
linked  to  public  institutions  and  agencies.  The  community  is  entitled  to 
scrutinize  public  institutions  and  agencies,  particularly  those  that  are  hidden 
from  public  view,  when  deaths  arise  in  those  contexts.  The  community  needs  to 
be  assured  that  its  institutions  operate  fairly,  lawfully,  humanely,  and  without 
discrimination.  Similar  concerns  can  be  expressed  about  deaths  that  occur 
within  situations  that  are  regulated  by  the  state.  In  such  cases,  the  community  is 
entitled  to  know  whether  its  regulatory,  inspection,  and  compliance  mechanisms 
are  working  effectively  or  whether  they  need  to  be  reviewed  and  reformed.  In 
all  of  these  situations,  public  scrutiny  provides  accountability.  It  also  provides 
an  opportunity  to  focus  on  segments  of  the  community  that  tend  to  be  ignored  or 
forgotten. 

The  objective  of  prevention  plays  an  important  role  at  the  public  inquiry 
stage.  If  the  cause  of  death  relates  to  dangerous  practices  or  substances,  public 
attention  can  be  directed  to  corrective  behaviour,  education,  or  alternative 
technology  or  treatment.  In  other  cases,  questions  of  causation,  human  agency, 
and  attribution  can  be  determined  and  recommendations  can  be  made  that  will 
encourage  more  responsible  and  safer  conduct.  The  public  inquiry  provides  the 
opportunity  for  public  input  and  public  attention  that  can  lead  to  changes  in 
attitudes  and  practices.  Inquest  recommendations  that  have  been  properly 
developed  and  articulated  can  lead  to  legislative  and  regulatory  reform.  The 
Commission  recommends,  therefore,  that  the  Coroners  Act  should  be  amended 
to  provide  that  coroners'  inquests  should  be  conducted  to  serve  the  following 
public  purposes: 

(a)  to  provide  a  public  forum  to  address  unanswered  and  essential 
questions  about  deaths; 

(b)  to  inquire  into  preventable  deaths,  educate  the  public  about  such 
deaths  and  their  causes,  and  promote  corrective  responses; 

(c)  to  inquire  into  deaths  that  may  have  resulted  from  misconduct, 
neglect,  or  culpable  conduct,  in  order  that  similar  deaths  may  be 
avoided  in  the  future; 


86 


(d)  to  inquire  into  whether  the  community's  regulatory,  law 
enforcement,  custodial,  or  health  and  safety  agencies  are  operating 
effectively,  fairly,  and  without  discrimination;  and 

(e)  to  make  recommendations  directed  to  ameliorating  or  eliminating 
any  risks,  dangerous  practices,  or  misconduct  revealed  at  the 
inquest. 

A  statement  of  purpose  expressed  in  these  terms  will  ensure  that  the  focus 
of  the  public  inquiry  will  be  forward-looking,  with  an  emphasis  on  prevention, 
correction,  and  the  public  airing  of  difficult  questions  about  agency  and 
accountability. 

6.         THE  QUALIFICATIONS  OF  CORONERS 

(a)       Conducting  the  Investigation 

An  essential  prerequisite  of  an  effective  death  inquiry  system  is  that  the 
officials  who  conduct  its  work  must  be  independent  of  local  institutions.  A  large 
number  of  initial  investigations  will  involve  hospitals,  police,  residential 
facilities  for  treating  vulnerable  adults  and  children,  and  other  community 
institutions.  Whether  in  an  urban  or  rural  setting,  the  activities  of  many 
professional  people  intersect.  The  importance  of  independence,  and  the 
perception  of  independence,  cannot  be  over-stated  if  the  system  is  to  function 
properly,  fairly,  and  with  the  confidence  of  the  community  it  serves. 

Adequate  investigative  skills  and  resources  are  needed  to  fulfill  these 
initial  objectives.  Upon  notification,  the  first  issue  is  to  determine  whether  the 
death  can  be  certified  as  being  due  to  natural  causes  or  whether  more 
investigation  is  required.  Notwithstanding  the  apparent  successes  of  the  lay 
model  adopted  in  British  Columbia,  we  have  concluded  that  the  initial 
investigation  is  best  facilitated  by  medical  expertise.  Physicians  are  able  to 
assess  the  obvious  indicia,  know  when  to  consult,  and  know  when  to  arrange 
further  tests.  The  decision  to  order  an  autopsy  should  not  be  taken  lightly,  given 
its  cost  and  the  emotional  distress  it  can  cause  to  members  of  the  deceased's 
family.  Physicians,  who  are  trained  as  diagnosticians,  are  well  qualified  to 
supervise  investigations  that  proceed  beyond  an  early  determination.  Reports 
from  the  pathologists,  forensic  experts,  police  inquiries,  and  other  relevant 
investigations  must  be  collated  and  assessed  with  a  view  to  understanding  the 
potentially  complex  factors  that  produced  a  specific  death.  The  quality  of  this 
initial  investigation  and  the  formal  report  generated  by  it  are  essential  to  the 
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operation  of  the  model  that  we  propose.  We  conclude  below,  therefore,  that 
the  coroners  who  perform  the  initial  investigations  in  this  system  should  be 
medically  certified. 


(b)      Conducting  the  Inquest 

Having  determined  the  purposes  of  the  coroner's  inquest,  we  now  turn  to 
consider  the  difficult  question  of  who  should  conduct  the  hearing.  At  present,  all 
coroners  in  Ontario,  including  those  who  preside  over  inquests,  must  be  "legally 
qualified  medical  practitioners".  Ontario  is  the  only  province  in  Canada  that 
employs  only  medically  qualified  people  to  perform  this  function.  They  act  in  a 
quasi-judicial  capacity,  applying  a  statute  that,  at  present,  does  not  contain  or 
reflect  a  clearly  defined  purpose  or  purposes,  and  that  provides  only  a  skeletal 
process.  While  the  coroner  is  obliged  to  act  fairly  towards  the  participants,  the 
concept  of  fairness  lacks  precision.  Its  content  varies  with  the  context.  A 
significant  factor  in  determining  the  content  of  fairness  in  a  given  context  is  the 
manner  in  which  the  enabling  legislation  deals  with  issues  of  process.  A  more 
clearly  defined  process  might  alleviate  certain  difficulties,  and  remove  some 
potentially  controversial  rulings  from  the  presiding  coroner's  mandate. 
However,  difficult  legal  issues  would  still  remain  for  determination  by  the 
presiding  coroner. 

The  English  Brodrick  Committee  Report  favoured  presiding  coroners 
who  were  legally  trained,  rather  than  medically  trained,  to  ensure  a  public 
appearance  of  separation  from  the  medical  profession,  on  whose  evidence 
coroners  often  must  rely.     The  Coroners  Act  1988     provides,  however,  that 
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Infra,  this  ch.,  sec.  6(c). 

Coroners  Act,  supra,  note  3,  s.  3(1). 

United  Kingdom,  Report  of  the  Committee  on  Death  Certification  and  Coroners 
(Cmnd.  4810,  1971). 

Ibid.,  paras.  20.39  to  20.41,  at  245.  See,  also,  Brodrick,  "Death  Certification  and  Coroners" 
(1972),  40  Medico-Legal  J.  89,  at  97.  These  concerns  have  found  their  way  into 
subsequent  litigation,  which  suggests  that,  at  least  for  some  non-legally  trained  coroners  in 
England,  understanding  their  proper  role  is  a  problem.  A  medically  trained  coroner  was 
found  by  the  Divisional  Court  to  have  erred  by  refusing  to  call  a  medical  witness  after 
ruling  that  his  own  expertise  made  the  witness'  testimony  irrelevant.  See  R.  v.  H  St. 
Coroner  for  Inner  London  North  District,  ex  parte  Linnane  (No.  2)  (1990),  155  J. P.  343, 
|1991]  COD.  12  (Q.B.D.),  noted  in  (1991),  10  Civ.  Just.  Q.  79,  and  (1990).  58  Medico- 
Legal  J.  242-43. 

1988,  c.  13  (U.K.) 
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barristers,  solicitors,  or  physicians  can  be  appointed  as  coroners.  Currently, 
most  English  coroners  are  solicitors.  In  Scotland,  initial  death  investigations  are 
arranged  by  a  criminal  justice  officer  known  as  the  "procurator  fiscal"  and 
subsequent  public  inquiries  are  conducted  by  the  sheriff,  a  legally  trained 
judicial  officer. 

The  purposes  proposed  above  for  the  public  inquiry  are  extensive. 
Understanding  the  character  of  the  inquiry  is  as  important  as  determining  the 
qualifications  required  to  ensure  that  it  is  conducted  fairly,  effectively,  and 
efficiently.  It  is  often  said  that  inquests  are  inquisitorial  rather  than  adversarial 
in  nature  and,  consequently,  that  impartiality  is  not  an  issue.  We  do  not  agree. 
The  presiding  officer  must  be  able  to  conduct  the  inquiry,  resolve  conflicts, 
maintain  the  integrity  of  the  process,  and  instill  public  confidence  in  the  process. 
In  our  view,  it  would  not  be  productive  to  try  to  categorize  the  inquest  along  the 
inquisitorial/adversarial  axis.  While  it  is  true  that  an  inquest  does  not  involve  a 
controversy  or  lis  between  parties,  whether  the  hearing  is  conducted  in  an 
adversarial  or  inquisitorial  atmosphere  will  often  depend  on  the  particular 
subject-matter.  Some  inquiries  will  generate  a  common  perspective;  others  will 
not.  For  example,  as  soon  as  an  issue  of  misconduct,  neglect,  or  fault  arises, 
someone  will  attempt  to  challenge  the  allegation  in  order  to  protect  his  or  her 
interests  and  limit  his  or  her  exposure.  Similarly,  if  the  issue  is  prevention  in  the 
future,  the  recommendations  might  impose  obligations,  and  someone  will  seek 
to  minimize  the  burden. 

The  recognition  of  a  lower  threshold  for  standing,  especially  in  relation  to 

•  22 

public  interest  intervenors,  is  another  important  feature  of  the  modern  inquiry. 
An  increased  number  of  dedicated  participants  with  specialized  interests  will 
increase  the  likelihood  of  controversy.  We  consider  this  to  be  a  constructive 
development.  A  full  public  debate  is  often  necessary  to  understand  better  the 
dimensions  of  human  agency,  institutional  or  governmental  responsibility,  and 
problems  of  future  corrective  resource  allocation.  The  opportunity  to  conduct  a 
public  hearing  is  an  essential  concomitant  of  a  death  inquiry  system  premised  on 
concerns  about  prevention  and  public  airing  of  serious  questions.  Inquests  will 
likely  become  increasingly  more  complex.  The  presiding  officer  will  be  required 
to  deal  impartially  with  issues  of  evidence  and  procedure  in  order  to  ensure  that 
the  inquiry  proceeds  fairly  and  effectively  to  completion.  The  Act  must  provide 
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Ibid,  s.  2(1). 

See  Fatal  Accidents  and  Sudden  Deaths  Inquiry  (Scotland)  Act  1976,   c.    14  (U.K.), 
ss.  1  and  3. 

The  present  law  of  standing  is  discussed  supra,  ch.  3,  sec.  5(b)(iii). 
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a  structure  that  enables  the  system  to  fulfill  its  purposes  efficiently,  fairly,  and 
with  a  minimum  of  recourse  to  the  supervisory  jurisdiction  of  the  courts. 

A  hypothetical  illustration  of  the  current  role  discloses  some  of  the 
inherent  tensions  that  need  to  be  addressed.  Assume,  for  example,  that  a  coroner 
has  been  investigating  a  death  in  a  boarding  house  as  a  result  of  a  fire  and  has 
developed  the  view  that  a  public  inquiry  should  be  conducted.  At  this  stage  of 
the  process,  one  would  expect  that  the  coroner  would  have  a  sense  of  the 
condition  of  the  building  and  the  circumstances  of  the  fire;  some  knowledge 
about  compliance  with  safety  standards  and  the  role  played  by  applicable 
regulatory  and  inspection  schemes,  both  provincial  and  municipal;  and  an 
opinion  about  where  the  framework  failed  to  provide  the  anticipated  protection 
for  the  tenant.  Thus,  the  coroner  would  have  formed  the  beginning  of  an  agenda 
for  change,  or  at  least  some  incipient  ideas  about  potential  recommendations.  If 
this  scenario  represents  accurately  the  way  in  which  coroners  approach  inquests, 
it  raises  the  question  whether  they  are  able  to  act  impartially. 

There  is  no  empirical  way  to  determine  this  question.  Many  inquests  in 
the  past  have  been  conducted  fairly  and  efficiently  by  medically  trained 
coroners.  However,  we  are  looking  to  the  future.  The  expertise  of  medically 
trained  coroners  lies  in  their  investigative  and  research  skills,  and  in  their  ability 
to  marshall  and  scrutinize  reports.  These  strengths  are  not  the  most  relevant  for 
the  role  of  a  quasi-judicial  officer.  The  demands  of  coroners'  inquests  require 
the  ability  to  make  fair  and  timely  decisions  about  complex  legal  issues, 
including  the  relevance  and  admissibility  of  evidence,  disclosure,  and  the 
appropriate  limits  of  participation  by  parties  with  standing.  Even  issues  that 
might  appear  to  fall  within  the  area  of  medical  experience  are  not  necessarily 
relevant.  For  example,  medical  training  might  appear  to  be  a  desirable 
qualification,  to  the  extent  that  an  individual  with  such  training  would  have 
some  experience  dealing  with  the  confidentiality  of  health  records.  However, 
the  relevance  of  such  experience  would  often  be  more  apparent  than  real.  The 
usual  problems  of  confidentiality  experienced  by  doctors  do  not  involve  claims 
for  disclosure  by  third  parties.  The  experience  of  physicians  does  not  prepare 
them  adequately  to  deal  with  arguments  about  disclosure  formulated  by  lawyers 
seeking  to  protect  or  promote  the  interests  of  their  clients.  Nevertheless, 
medically  trained  coroners  do  bring  expertise  to  the  process.  Indeed,  the  model 
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See  People  First  of  Ontario  v.  Porter,  Regional  Coroner  Niagara  (1991),  5  O.R.  (3d)  609, 
85  D.L.R.  (4th)  174  (Div.  Ct.)  (subsequent  references  are  to  5  O.R.  (3d)),  rev'd  (1992), 
6  O.R.  (3d)  289,  87  D.L.R.  (4th)  765  (C.A.)  (subsequent  references  are  to  6  O.R.  (3d)) 
(hereinafter  referred  to  as  People  First  of  Ontario  v.  Porter). 

Even  the  issue  of  access  by  patients  to  their  own  files  can  present  difficulties  for  the 
medical  practitioner.  See  the  recent  Supreme  Court  of  Canada  decision  in  Mclnerney  v 
MacDonald.  [  1992]  2  SCR.  138,  93  D.L.R.  (4th)  415. 
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we  propose  is  premised  on  a  division  of  labour  based  on  expertise.  In  our  view, 
both  medical  and  legal  expertise  are  essential  to  the  optimal  functioning  of  the 
system.  In  essence,  the  individuals  who  bring  these  two  kinds  of  expertise  to  the 
system  will  operate  in  partnership.  Accordingly,  we  do  not  believe  that 
medically  trained  coroners  should  be  removed  entirely  from  the  public  inquiry 
process.  The  investigating  coroner  will  have  substantial  knowledge  of  the  case 
and  an  informed  view  as  to  appropriate  methods  of  prevention,  which  can  assist 
the  individual  who  develops  the  case  for  presentation  to  a  public  inquiry.  This 
experience  should  not  be  overlooked,  and  should  be  incorporated  into  the 
inquiry  stage. 

(c)       Conclusions 

For  the  reasons  discussed  above,  we  have  concluded  that  coroners  who 
perform  the  initial  investigations  in  our  proposed  system  should  be  medically 
qualified.  We  have  further  concluded  that  they  should  have  an  expertise  or 
demonstrated  interest  in  pathology,  epidemiology,  or  public  health  and  safety. 

Our  community  is  experiencing  a  dramatic  change  in  the  nature  and 
extent  of  health  and  public  safety  risks.  Inquests  present  more  complex  and 
subtle  challenges  for  those  who  preside  over  them.  A  new  model  that 
encompasses  a  more  liberal  standing  threshold,  and  a  more  expansive 
prospective  focus,  can  be  expected  to  generate  new  legal  questions.  We  have 
concluded,  therefore,  that  the  model  adopted  in  Quebec  provides  an 
appropriate  response  to  the  strengths  and  weaknesses  of  the  current  system, 
consistent  with  the  goals  that  we  have  identified  for  the  future.  In  our  view, 
medically  trained  coroners  should  take  responsibility  for  investigations  and  data 
collection,  but  when  public  inquiries  are  warranted,  legally  trained  coroners 
should  preside.  This  structure  seems  to  be  working  well  in  Quebec  and  it  is 
inherently  consistent  with  the  model  that  we  propose.  Accordingly,  the 
Commission  recommends  that  the  Coroners  Act  should  be  amended  to  provide 
for  the  appointment  of  two  types  of  coroner,  namely  "investigating  coroners" 
and  "presiding  coroners".  Investigating  coroners  should  be  responsible  for  all 
initial  investigations  and  pre-inquest  case  preparation.  Presiding  coroners  should 
be  responsible  for  conducting  inquests.  Investigating  coroners  should  be 
medically  qualified,  preferably  with  an  expertise  or  demonstrated  interest  in 
pathology,  epidemiology,  or  public  health  and  safety.  Presiding  coroners  should 
be  legally  qualified,  with  an  expertise  or  demonstrated  interest  in  the  conduct  of 
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public  proceedings.  Finally,  the  Commission  recommends  that  all  coroners 
should  be,  and  should  be  perceived  to  be,  independent  of  local  institutions. 

Our  conclusion  that  the  role  of  coroner  should  be  bifurcated  into 
investigating  coroners  and  presiding  coroners  is  not  based  simply  on  the  relative 
merits  of  medical,  as  opposed  to  legal,  training  or  expertise.  We  have  also  been 
influenced  by  the  contradictions  inherent  in  the  current  role  of  the  coroner, 
which  combines  investigative  and  inquest  responsibilities.  By  dividing  the 
coroner's  role  functionally,  the  Quebec  approach  eliminates  this  tension.  It  also 
permits  the  coroner  system  to  employ  individuals  who  are  trained  and 
competent  in  conducting  public  hearings  and  who  have  demonstrated  an  interest 
in  the  public  safety  aspects  of  the  role. 

The  Commission  has  not  considered  fully  the  issue  of  appointments.  It  is 
clear,  however,  that  a  process  for  appointing  both  investigating  and  presiding 
coroners  will  need  to  be  determined.  Investigating  coroners  will  require  special 
experience  and  qualifications.  A  fair  selection  process  and  appropriate  criteria 
will  need  to  be  developed.  The  Chief  Coroner's  office  should  be  consulted  about 
these  issues.  It  will  have  a  significant  role  to  play  in  the  process.  With  respect  to 
presiding  coroners,  however,  the  Commission  recommends  that  they  should  be 
selected  and  appointed  in  the  same  manner  as  other  quasi-judicial  appointees  in 
the  province. 

Finally,  it  should  be  noted  that  the  Commission  makes  no 
recommendation  concerning  the  professional  qualifications  of  the  Chief 
Coroner,  Deputy  Chief  Coroner,  or  regional  coroners.  When  the  appointment  of 
one  of  these  officials  is  under  consideration,  it  may  be  determined  that 
investigational  expertise  is  an  essential  qualification  and,  accordingly,  an 
investigating  coroner  should  be  appointed.  On  the  other  hand,  if  it  is  determined 
that  it  is  necessary  or  desirable  for  the  Chief  Coroner,  Deputy  Chief  Coroner,  or 
regional  coroner,  to  conduct  inquests,  a  presiding  coroner  may  be  appointed. 
This  flexibility  will  permit  decisions  to  be  made  on  the  basis  of  the  experience 
gained  with  the  operation  of  the  new  system,  as  it  evolves,  and  on  the  basis  of 
the  specific  requirements  in  each  individual  case. 

7.         THE  INVESTIGATION  OF  DEATHS 

(a)      Organizational  Stricture 

The  current  organization  of  the  Coroners'  office  establishes  a  pvramidic 
structure,  consisting  of  the  Chief  Coroner,  Deputy  Chief  Coroner,  regional 
coroners,  and  local  coroners.  In  our  view,  this  organ l/al ion  has  been 
thoughtfully  developed,  and  provides  both  adequate  central  supervision  and  a 
useful  framework  for  decentralized  operations.  We  have  concluded,  therefore. 
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that  the  central  administration,  supervision,  and  planning  of  the  system  should 
continue  to  be  conducted  by  the  Chief  Coroner  and  Deputy  Chief  Coroner,  and 
we  so  recommend.  We  also  recommend  that  all  local  matters  should  continue  to 
be  conducted  under  the  supervision  of  the  regional  coroner.  This  derives  from 
the  fact  that,  under  our  proposals,  it  is  the  regional  coroner  who  will  be 
responsible  for  deciding  whether  to  call  an  inquest.  For  example,  the  industrial 
base  of  a  region  might  require  an  ongoing  scrutiny  of  certain  kinds  of  death. 
Similarly,  First  Nations  issues,  including  the  problems  associated  with  life  in 
remote  communities,  will  require  responses  that  are  consistent  with  the  cultural 
and  social  context.  This  has  not  always  been  the  case.  Perhaps  the  absence  of 
clear  definitions  of  the  purpose  of  investigations  and  inquests  in  the  current  Act 
has  contributed  to  this  situation.  Our  recommendations  in  this  regard  should 
provide  more  guidance  for  the  future.  Nevertheless,  it  is  clear  that  the  role  of  the 
regional  coroner  will  require  good  administrative  skills,  sensitivity  to  diverse 
cultural  perspectives,  and  an  openness  to  constructive  responses.  However,  close 
cooperation  and  consultation  with  the  Chief  Coroner's  office  is  important  to 
ensure  that  standards  are  applied  uniformly  across  the  province  and  that  problem 
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issues  are  identified  as  quickly  as  possible.     We  further  recommend  that  the 
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current  eight  regional  divisions     should  be  continued,  with  a  view  to  ensuring 
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conformity  with  judicial  regions. 
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See,  for  example,  the  criticisms  of  Grant,  Bader,  and  Cromarty,  Report  of  the  Osnaburgh- 
Windigo  Tribal  Council  Justice  Review  Committee,  prepared  for  Attorney  General  of 
Ontario  (July  1990),  at  66-68.  The  report  noted  a  number  of  cases  in  which  inquests  were 
not  conducted,  and  the  authors  were  of  the  view  that,  had  the  deaths  taken  place  in  a  non- 
native  community,  inquests  would  have  been  conducted.  After  asking  pointed  questions 
about  the  attitudes  of  the  coroner  system,  the  report  concluded,  at  67,  as  follows: 

The  reluctance  to  hold  inquests  may  be  attributed,  in  part,  to  the  problems  of 
language  and  culture.  The  coroner  is  a  medical  doctor;  his  investigators  are  members 
of  the  Ontario  Provincial  Police  and  his  counsel  is  the  Crown  attorney.  None  of  them 
is  a  First  Nations  person.  All  are  part  of  what  is  perceived  as  an  alien  justice  system. 

The  Chief  Coroner  has  expressed  concern  that  the  authors  of  the  report  commented  on 
specific  cases  without  consulting  the  relevant  coroner  or  regional  coroner.  Nonetheless,  the 
Chief  Coroner  has  responded  to  the  report's  recommendations  by  implementing  a  work 
plan  that  includes  hiring  native  consultants  to  advise  on  specific  issues  like  suicides  and 
the  more  general  matter  of  outreach  and  communication.  Subsequently,  the  Chief  Coroner 
and  regional  coroner  have  visited  the  various  bands  and  remote  communities  in  an  effort  to 
begin  a  more  cooperative  relationship. 

The  current  method  for  storing,  cross-referencing,  and  retrieving  death  statistics  can  be  an 
important  start,  but  adequate  resources  are  needed  to  permit  effective  use  of  the  data. 

The  8  regions  are:  (1)  Metropolitan  Toronto;  (2)  Central;  (3)  Eastern;  (4)  Niagara; 
(5)  Northeastern;  (6)  Northwestern;  (7)  South  Georgian  Bay;  and  (8)  Southwestern. 

At  some  point,  the  Chief  Coroner  may  wish  to  consider  establishing  a  separate  First 
Nations  region  staffed  with  First  Nations  personnel  to  cover  the  northern  native 
communities.  This  region  could  be  organized  with  the  same  structure  as  other  regions, 
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As  discussed  above,  the  investigating  coroner  will  be  a  medical 
practitioner,  preferably  with  an  expertise  or  demonstrated  interest  in  pathology, 
epidemiology,  or  public  health  and  safety.  The  investigating  coroner  should 
know,  and  should  be  sensitive  to,  the  demographic  constitution  of  the  local 
community  and  its  resources.  Under  the  supervision  of  the  regional  coroner  and 
the  Chief  Coroner,  the  investigating  coroner  will  be  the  principal  investigator. 


(b)       Commencing  the  Investigation:  the  Duty  to  Notify  the 
Coroner  in  the  Event  of  Death 

The  initial  coroner's  investigation  is  triggered  by  a  requirement  that 
certain  officials,  institutions,  and  other  individuals  must  notify  the  coroner  in  the 
event  of  certain  types  of  death.  The  current  duties  to  give  notice,  contained  in 
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section  10  of  the  Act,  appear  to  be  comprehensive.  In  general,  notification  of 
the  coroner  is  required  either  because  of  the  circumstances  surrounding  the 
death  or  as  a  consequence  of  the  deceased's  place  of  residence.  It  encompasses 
virtually  all  examples  of  sudden  deaths  or  deaths  of  vulnerable  people,  in 
situations  that  we  believe  might  warrant  investigation,  including  deaths  in 
various  institutional  settings. 

Section  10(1)  of  the  Act  imposes  the  duty  to  notify  the  coroner  based  on 
the  circumstances  that  surround  the  death.     The  section  appears  to  be  complete; 


except  that  its  catchment  area  would  overlap  with  existing  northern  regions.  In  this  way,  it 
would  operate  in  relation  to  the  rest  of  the  system  in  a  manner  that  is  similar  to  the  manner 
in  which  Nisnawbe-Aski  Legal  Services  works  in  relation  to  the  Ontario  Legal  Aid  Plan, 
and  the  areas  of  coverage  with  which  it  overlaps.  Substantial  consultation  with  the 
communities,  local  agencies,  and  other  relevant  participants  would  be  required  before  such 
a  change  could  be  initiated. 
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Supra,  this  ch.,  sec.  6(c). 

Section  10  of  the  Coroners  Act,  supra,  note  3,  is  discussed  supra,  ch.  3,  sec.  3. 

Section  10(1)  of  the  Coroners  Act,  supra,  note  3,  provides  as  follows: 

10. — (1)  Every  person  who  has  reason  to  believe  that  a  deceased  person  died, 
(a)         as  a  result  of, 


(b) 


(i) 

violence, 

(ii) 

misadventure, 

(iii) 

negligence, 

(iv) 

misconduct,  or 

(v) 

malpractice; 

by  unfair  means. 
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most  questionable  factors  are  identified.  However,  the  meaning  of 
section  10(l)(b),  which  requires  that  a  coroner  be  notified  where  a  person  died 
"by  unfair  means",  is  unclear.  In  the  Commission's  view,  this  subsection  should 
be  repealed,  and  we  so  recommend. 

Section  10(2),  (2.1),  and  (3)  of  the  Act  imposes  a  duty  to  notify  the 
coroner  where  a  person  dies  while  resident  or  an  in-patient  in  certain  specified 
institutions.     While  the  coroner  is  required  to  investigate  the  circumstances  of  a 


(c)  during  pregnancy  or  following  pregnancy  in  circumstances  that  might 
reasonably  be  attributable  thereto; 

(d)  suddenly  and  unexpectedly; 

(e)  from  disease  or  sickness  for  which  he  or  she  was  not  treated  by  a  legally 
qualified  medical  practitioner; 

(f)  from  any  cause  other  than  disease;  or 

(g)  under  such  circumstances  as  may  require  investigation, 

shall  immediately  notify  a  coroner  or  a  police  officer  of  the  facts  and  circumstances 
relating  to  the  death,  and  where  a  police  officer  is  notified  he  or  she  shall  in  turn 
immediately  notify  the  coroner  of  such  facts  and  circumstances. 
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Section  10(2),  (2.1),  and  (3)  of  the  Coroners  Act,  ibid,  as  am.  by  S.O.  1994,  c.  27,  s.  136, 
provides  as  follows: 

10. — (2)  Where  a  person  dies  while  resident  or  an  in-patient  in, 

(a)  a  charitable  institution  as  defined  in  the  Charitable  Institutions  Act; 

(b)  a  children's  residence  under  Part  IX  (Licensing)  of  the  Child  and  Family 
Services  Act  or  premises  approved  under  subsection  9(1)  of  Part  I 
(Flexible  Services)  of  that  Act; 

(c)  [repealed] 

(d)  a  home  for  retarded  persons  as  defined  in  the  Homes  for  Retarded 
Persons  Act; 

(e)  a  psychiatric  facility  designated  under  the  Mental  Health  Act; 

(f)  an  institution  under  the  Mental  Hospitals  Act; 

(g)  [repealed] 

(h)  a  public  or  private  hospital  to  which  the  person  was  transferred  from  a 
facility,  institution  or  home  referred  to  in  clauses  (a)  to  (g), 

the  person  in  charge  of  the  hospital,  facility,  institution,  residence  or  home  shall 
immediately  give  notice  of  the  death  to  a  coroner,  and  the  coroner  shall  investigate 
the  circumstances  of  the  death  and,  if  as  a  result  of  the  investigation  he  or  she  is  of 
the  opinion  that  an  inquest  ought  to  be  held,  the  coroner  shall  issue  his  or  her  warrant 
and  hold  an  inquest  upon  the  body. 

(2.1)  Where  a  person  dies  while  resident  in  a  home  for  the  aged  to  which  the 
Homes  for  the  Aged  and  Rest  Homes  Act  or  the  Charitable  Institutions  Act  applies  or 
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death  where  notice  is  received  under  section  10(2)  and  (3),  where  notice  is 
received  under  section  10(2.1),  the  coroner  is  required  to  investigate  only  where 
he  or  she  is  of  the  opinion  that  the  death  ought  to  be  investigated.  Essentially,  all 
of  these  cases  involve  the  deaths  of  vulnerable  adults  and  children.  As  we 
recommended  above,  the  issue  for  the  coroner  in  such  cases  ought  to  include 
the  quality  of  care.  Again,  the  list  appears  to  be  complete,  although  closer 
examination  might  reveal  some  possible  omissions,  for  example,  retirement 
homes,  boarding  houses,  or  residential  schools.  Of  course,  most  suspicious  or 
preventable  situations  would  likely  fall  within  the  terms  of  one  of  the  categories 
contained  in  section  10(1).  Moreover,  section  10(l)(g)  has  been  interpreted 
internally  by  the  Coroner's  office  as  permitting  the  coroner  to  impose  a  duty  to 
notify,  at  least  temporarily.  On  occasion,  temporary  obligations  have  been 
imposed  under  this  authority. 

It  may  well  be  that  the  provision,  as  currently  worded,  requires  revision 
in  order  to  clarify  its  scope  and  to  avoid  overlapping  definitions  and  remove 
anachronistic  categories.  The  Commission  has  concluded  that  the  lists  of 
institutions  contained  in  section  10(2),  (2.1),  and  (3)  of  the  Act  should  be 
reviewed  in  order  to  determine  that  all  appropriate  institutions  are  included. 
Moreover,  given  the  likelihood  that  the  province's  institutional  structure  and  the 
designation  of  its  components  will  change  from  time  to  time,  the  lists  of 
institutions  should  be  reviewed  periodically  to  ensure  continued  completeness. 
Further,  in  order  to  facilitate  implementation  of  the  results  of  this  periodic 
review  process,  the  Commission  has  concluded  that,  instead  of  continuing  to 
specify  the  relevant  institutions  in  the  Act,  they  should  be  prescribed  by 
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a  nursing  home  to  which  the  Nursing  Homes  Act  applies,  the  person  in  charge  of  the 
home  shall  immediately  give  notice  of  the  death  to  a  coroner  and,  if  the  coroner  is  of 
the  opinion  that  the  death  ought  to  be  investigated,  he  or  she  shall  investigate  the 
circumstances  of  the  death  and,  if  as  a  result  of  the  investigation  he  or  she  is  of  the 
opinion  that  an  inquest  ought  to  be  held,  the  coroner  shall  issue  his  or  her  warrant  and 
hold  an  inquest  upon  the  body. 

(3)  Where  a  person  dies  while, 

(a)  a  patient  of  a  psychiatric  facility; 

(b)  committed  to  a  correctional  institution;  or 

(c)  committed  to  secure  custody  or  open  custody  under  the  Young  Offenders 
Act  (Canada), 

but  while  not  on  the  premises  or  in  actual  custody  of  the  facility,  institution  or  place 
of  custody,  as  the  case  may  be,  subsections  (1)  and  (2)  apply  as  if  the  person  were  a 
resident  of  an  institution  named  therein 

The  above  amendments  came  into  force  March  1,  1995. 
Supra,  this  ch.,  sec.  5(a). 
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regulation.  Accordingly,  the  Commission  recommends  that  section  10(2),  (2.1), 
and  (3)  of  the  Act  should  be  amended  to  provide  as  follows: 

10. — (2)  Where  a  person  dies  while  resident  or  an  in-patient  in  an  institution 
designated  in  the  regulations,  the  person  in  charge  of  the  institution  shall 
immediately  give  notice  of  the  death  to  a  coroner,  and  the  investigating  coroner 
shall  investigate  the  circumstances  of  the  death  and,  if  as  a  result  of  the 
investigation  the  regional  coroner  is  of  the  opinion  that  an  inquest  ought  to  be 
held,  the  regional  coroner  shall  issue  his  or  her  warrant  to  hold  an  inquest  upon 
the  body. 

(2.1)  Where  a  person  dies  while  resident  in  an  institution  designated  in  the 
regulations,  the  person  in  charge  of  the  institution  shall  immediately  give  notice 
of  the  death  to  a  coroner  and,  if  the  investigating  coroner  is  of  the  opinion  that  the 
death  ought  to  be  investigated,  he  or  she  shall  investigate  the  circumstances  of  the 
death  and,  if  as  a  result  of  the  investigation  the  regional  coroner  is  of  the  opinion 
that  an  inquest  ought  to  be  held,  the  regional  coroner  shall  issue  his  or  her 
warrant  to  hold  an  inquest  upon  the  body. 

(3)  Where  a  person  dies  while  an  inmate  or  patient  of  a  facility,  institution  or 
place  of  custody  designated  in  the  regulations,  but  while  not  on  the  premises  or  in 
actual  custody  of  the  facility,  institution  or  place  of  custody,  as  the  case  may  be, 
subsections  (1)  and  (2)  apply  as  if  the  person  were  a  resident  of  an  institution 
named  therein. 

The  Commission  further  recommends  that  section  56  of  the  Coroners  Act 
should  be  amended  by  adding  the  following  paragraphs: 

56.  The  Lieutenant  Governor  in  Council  may  make  regulations, 


(i)       designating  institutions  for  the  purpose  of  subsection  10(2); 

(j)       designating  institutions  for  the  purpose  of  subsection  1 0(2. 1 ) 

(k)      designating  facilities,  institutions  or  places  of  custody  for  the  purpose 
of  subsection  10(3). 

As  noted  above,  the  Commission  has  concluded,  and  therefore 
recommends,  that  the  list  of  institutions  designated  in  the  regulations  for  the 
purposes  of  section  10(2)  and  (2.1),  and  the  list  of  facilities,  institutions,  or 
places  of  custody  designated  in  the  regulations  for  the  purpose  of  section  10(3), 
should  be  reviewed  periodically  to  determine  that  all  appropriate  facilities, 
institutions,  or  places  of  custody  are  included.  Such  a  review  should  be 
conducted  by  an  advisory  committee,  which  should  include  representatives  of 
the  Chief  Coroner's  office,  the  Solicitor  General,  the  Ministry  of  Health,  the 
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Ministry  of  Community  and  Social  Services,  and  other  relevant  stakeholders, 
and  we  so  recommend. 

From  time  to  time,  facts  might  come  to  the  attention  of  the  coroner's 
office  that  suggest  a  need  to  investigate  all  deaths  that  occur  within  a  particular 
setting  that  is  not  covered  by  section  10.  In  the  Commission's  view,  it  is  not 
adequate  to  rely  on  section  10(l)(g)  of  the  Act  for  this  purpose.  We  have 
concluded  that  an  express  power  should  be  included  in  the  Act  that  would 
enable  the  Chief  Coroner  to  designate  temporarily  a  specific  institution  as  one 
that  must  notify  the  coroner  in  the  event  of  a  death  that  occurs  within  the 
institution.  The  Commission  therefore  recommends  that  the  Coroners  Act 
should  be  amended  to  provide  that  the  Chief  Coroner  has  the  power  to  designate 
temporarily  an  institution  not  designated  in  the  regulations,  whether  public  or 
private,  as  one  to  which  section  10(2)  of  the  Act  applies. 

It  seems  that  section  10  serves  adequately  the  purpose  of  ensuring  that 
virtually  all  potentially  suspicious  deaths,  or  deaths  that  warrant  examination, 
are  reported  to  coroners.  However,  the  duty  to  notify  is  not  accompanied  by  a 
clear  statement  of  purpose  to  guide  the  coroner  in  determining  the  appropriate 
extent  of  the  initial  investigation.  It  is  unclear,  therefore,  when  the  coroner's 
concerns  should  extend  beyond  the  physical  cause  of  death  to  issues  of  human 
or  systemic  agency. 

(c)       Conduct  of  the  Investigation  and  Powers  of  Entry, 
Search,  and  Seizure 

In  the  course  of  a  death  investigation,  entry  to  premises  may  be  necessary 
for  various  purposes.  Initially,  the  body  must  be  examined  and  removed. 
Thereafter,  except  in  obvious  cases  of  death  by  natural  causes  of  persons  whose 
identities  are  known,  the  coroner  may  need  to  collect  data  and  material  that  will 
satisfy  the  elements  of  the  statutory  mandate.  This  collection  stage  will 
culminate  in  an  investigation  report  that  will  address  the  relevant  statutory  issues 
and  provide  the  basis  for  any  further  actions.  This  report  will  be  the  record  of 
the  death  for  future  preventive  and  statistical  purposes.  Most  of  its  contents  will 
be  derived  from  interviews  conducted  by  the  coroner  or  the  coroner's  agents,  or 
from  tests  arranged  by  the  coroner,  including  post  mortem  analyses  and 
toxicological  examinations  of  tissue.  Hospital  records  are  available  to  coroners 
pursuant  to  the  Public  Hospitals  Act36 


36 


R.S.O.  1990,  c.  P.40.  Section  22(1)  of  the  Hospital  Management  Regulations,  R.R.O. 
1990,  Reg.  965,  maintains  the  confidentiality  of  health  records  by  prohibiting  disclosure 
"except  as  required  by  law"  or  under  that  provision.  There  is  a  specific  exception  for  a 
coroner,  or  another  physician  or  police  officer  authorized  by  a  coroner,  when  they  arc 
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With  respect  to  material  in  the  possession  of  third  parties,  the  current  Act 

37 

provides  a  broad  power  of  entry,  search,  and  seizure.  While  there  might  be 
controversy  over  whether  a  peace  officer  has  a  common  law  right  of  entry  for 
preventive  or  public  safety  reasons,  a  coroner  can  make  no  similar  claim  now 
that  the  office  is  a  provincial  one  without  common  law  powers.  Accordingly,  the 
Act  must  provide  explicitly  for  these  powers.  In  light  of  the  Charter  and  the 
recent  decision  of  the  Supreme  Court  of  Canada  in  R.  v.  Colarusso, 
consideration  must  be  given  to  the  constitutional  validity  of  the  current  powers. 
Although  the  issue  remains  unsettled,  as  discussed  above,  it  is  our  view  that 
some  flexibility  ought  to  be  given  to  the  role  of  the  coroner  when  performing  a 
proper  provincial  function.  Nevertheless,  in  our  view,  section  16  of  the 
Coroners  Act  is  too  broad  and  far-reaching.  Certainly,  coroners  need  to  be  able 
to  enter  premises  where  they  have  reasonable  and  probable  grounds  to  believe 
that  a  dead  body  lies.  In  the  course  of  removing  a  body,  they  need  to  be  able  to 
seize  items  that  will  be  relevant  to  the  investigation  into  the  cause  of  death.  In 
our  view,  empowering  coroners  to  carry  out  these  necessary  functions,  without 
the  need  to  obtain  prior  authorization,  is  both  reasonable  and  justifiable. 
Similarly,  we  recognize  that  exigent  circumstances  will  occasionally  require 
expeditious  action.  Beyond  these  situations,  however,  if  a  coroner  believes  on 
reasonable  and  probable  grounds  that  entry,  search,  and  seizure  powers  are 
necessary  to  continue  an  investigation,  prior  authorization  should  be  obtained 
from  a  justice  of  the  peace.  We  are  concerned  to  ensure  that  coroners  have 
proper  authority  to  carry  out  their  investigative  functions  without  violating  the 
constitutional  rights  of  others.  This  is  consistent  with  the  Quebec  approach, 
which  provides  that  rights  of  entry  in  these  circumstances  must  be  authorized  by 
a  justice  of  the  peace,  and  that  conditions  may  be  imposed  on  the  entry  and 
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exercising  powers  under  the  Coroners  Act:  see  Hospital  Management  Regulations,  ibid., 
s.  22(2)(c). 

See  the  Coroners  Act,  supra,  note  3,  s.  16,  discussed  supra,  ch.  3,  sec.  6(d). 

See  Report  of  the  Canadian  Committee  on  Corrections[:]  Toward  Unity:  Criminal  Justice 
and  Corrections  (1969)  (the  "Ouimet  Report"),  at  59,  which  concluded  that  the  common 
law  permitted  police  officers  to  enter  premises  without  a  warrant,  by  force  if  necessary,  to 
"prevent  the  commission  of  an  offence  which  would  cause  immediate  and  serious  injury  to 
any  person,  if  he  believes  on  reasonable  and  probable  grounds  that  any  such  offence  is 
about  to  be  committed".  The  Committee  also  recognized  that  the  police  function  goes 
beyond  crime  prevention.  However,  it  did  not  consider  whether  the  police  could  enter 
premises,  under  the  rubric  of  public  safety,  to  discover  a  dead  body. 

Canadian  Charter  of  Rights  and  Freedoms,  being  Parti  of  the  Constitution  Act,  1982, 
which  is  Sch.  3  of  the  Canada  Act  1982,  c.  1 1  (U.K.). 

[1994]  1  S.C.R.  20,  87  C.C.C.  (3d)  193  (subsequent  references  are  to  [1994]  1  S.C.R.). 

Supra,  ch.  3,  sec.  6(d). 
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subsequent  search.  Accordingly,  the  Commission  recommends  that  the 
investigating  coroner's  right  to  enter  and  take  possession  of  the  body,  and  things 
relevant  to  the  investigation  or  subsequent  inquiry,  should  be  authorized  by 
application  to  a  justice  of  the  peace,  unless  (1)  the  purpose  of  the  entry  is  to  take 
possession  of  a  body  within  twenty-four  hours  of  notification  of  the  death;  or 
(2)  the  coroner  has  reasonable  and  probable  grounds  to  believe  that  delay  would 
result  in  danger  to  the  health  or  safety  of  persons,  or  the  disappearance  or 
destruction  of  evidence  that  would  be  useful  to  the  coroner  in  the  performance 
of  his  or  her  investigations.  The  Commission  further  recommends  that  if  an 
application  to  a  justice  of  the  peace  is  required,  conditions  may  be  imposed  on 
the  entry  and  search,  including  conditions  to  protect  privilege.  By  making  these 
recommendations,  however,  we  do  not  intend  to  place  any  additional  burdens  on 
a  coroner's  ability  to  obtain  hospital  records  or  authorize  an  autopsy.  We 
recommend,  therefore,  that  the  requirement  that  an  application  be  made  to  a 
justice  of  the  peace  to  authorize  an  entry,  search,  or  seizure  should  not  affect  a 
coroner's  ability  to  order  an  autopsy  or  to  obtain  records  from  a  public  hospital. 

Two  related  issues  arise  from  the  discussion  by  the  Supreme  Court  in  R. 
v.  Colarusso.  Section  16(4)  of  the  Coroners  Act  permits  a  coroner  to  delegate 
certain  search  and  seizure  powers  to  "a  legally  qualified  medical  practitioner  or 
a  police  officer".  Section  16(5)  requires  the  coroner  to  deliver  any  seized  items 
to  "the  custody  of  a  police  officer  for  safekeeping".  In  R.  v.  Colarusso,  La 
Forest  J.  considered  the  division  of  powers  issue  and  concluded  that,  because  the 
coroner's  role  pursues  a  valid  provincial  objective,  its  exercise  does  not  infringe 
the  federal  criminal  law  power.  However,  he  expressed  concern  that  any 
interaction  between  a  coroner's  investigation  and  a  criminal  investigation 
represented  "unwelcome  complicity"  that  could  render  material  seized  under 
the  coroner's  powers  constitutionally  tainted.  The  issue  was  left  unresolved.  In 
a  future  case,  upon  full  argument  outlining  the  entire  coroner's  process,  this 
issue  might  be  resolved  without  excluding  evidence  on  this  basis.  Nevertheless, 
while  the  issue  remains  unresolved,  there  will  be  situations  in  which  evidence 
obtained  by  a  coroner  may  be  tendered  in  a  subsequent  trial.  The  clearest 
example  would  be  a  case  in  which  a  coroner  enters  premises  upon  being  notified 
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See  Act  respecting  the  determination  of  the  causes  and  circumstances  of  death,  S.Q.  1983, 
c.  41,  also  R.S.Q.,  c.  R-0.2  (hereinafter  referred  to  as  "Quebec  Act"),  s.  72,  as  am.  by  S.Q. 
1986,  c.  95,  s.  288.  See,  also,  The  Fatality  Inquiries  Act.  S.M.  1989-90,  c.  30,  also 
C.C.S.M.,  c.  F.52,  s.  37(2),  which  empowers  a  justice  in  Manitoba  to  issue  a  warrant 
authorizing  a  medical  examiner  to  enter  premises  to  examine  or  remove  a  body  where  the 
owner  or  occupier  has  refused  access. 

R.  v.  Colarusso,  supra,  note  40,  at  57. 

/hid.  The  5-person  majority  did  not  decide  the  case  on  this  basis,  and  the  4  remaining 
judges  did  not  address  the  issue. 
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that  a  dead  body  is  present  and,  in  addition  to  the  body,  finds  evidence  of  a 
homicide.  Surely,  the  seizure  of  the  evidence  by  the  coroner  should  not  by  itself 
render  the  items  inadmissible  at  a  subsequent  trial,  notwithstanding  the 
provincial  jurisdictional  limits  on  the  search.  The  Commission  considered 
recommending  that  police  officers  who  assist  a  coroner  with  respect  to  any 
search,  seizure,  or  other  investigative  step  should  not  be  involved  in  a 
subsequent  or  contemporaneous  criminal  investigation.  However,  the 
Commission  concluded  that  such  a  recommendation  was  unnecessary.  If  the 
remarks  of  the  majority  in  R.  v.  Colarusso  are  ultimately  not  applied  to  make 
admissibility  questionable,  no  difficulty  will  arise.  If,  however,  a  future  case 
produces  this  result,  the  problem  is  one  that  should  be  resolved  by  the  police 
force  conducting  the  criminal  investigation,  not  the  coroner's  office.  It  is  for  the 
police  to  decide,  as  a  matter  of  internal  management,  what  risks  they  will 
assume  in  participating  in  the  coroner's  investigation. 

The  Commission  has  also  concluded  that  any  exercise  or  delegation  of 
intrusive  powers  should  be  effected  by  means  of  a  document  that  conveys 
expressly  to  third  parties  the  source  and  extent  of  the  power.  In  R.  v.  Colarusso, 
the  coroner  obtained  the  release  of  blood  samples  by  giving  a  technician  a 
handwritten  note  described  as  "his  warrant".  The  Commission  recommends  that 
proper  forms  should  be  prepared  to  accompany  any  entry,  search,  or  seizure 
made  pursuant  to  the  Coroners  Act,  whether  authorized  by  the  coroner  or  a 
justice  of  the  peace,  that  indicate  in  clear  language  the  source  and  extent  of  any 
intrusive  powers.  * 

(d)      The  Investigation  Report 

The  preparation  of  a  full  and  comprehensive  report  by  the  investigating 
coroner  is  essential  to  the  proper  functioning  of  the  system.  This  report  provides 
the  basis  for  all  future  actions,  including  the  decision  whether  an  inquest  will  be 
called.  The  Commission  has  concluded,  and  therefore  recommends,  that  the 
investigating  coroner  should  be  required  to  prepare  an  investigation  report, 
which  should  include  the  following:  (1)  the  identity  of  the  deceased  and  the 
investigating  coroner's  findings  of  the  facts  as  to  how,  when,  where,  and  by 
what  means  the  deceased  came  to  his  or  her  death;  (2)  the  post  mortem 
examination  and  any  other  examinations  or  analyses  of  the  body;  (3)  a  brief 
narrative  account  of  the  circumstances  of  the  death;  (4)  a  description  of  the 
nature  and  extent  of  the  investigation  conducted;  (5)  an  assessment  of  any 
factors  that  are  relevant  to  the  purposes  of  a  public  inquiry,  for  example, 
preventability,  risk,  misconduct,  or  neglect;  and  (6)  except  in  those  cases  in 
which  an  inquest  is  required  by  statute,  a  recommendation  as  to  whether  a 
public  inquiry  ought  to  be  conducted.  Under  the  scheme  proposed  by  the 
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Commission,  the  local  investigating  coroner  will  have  no  authority  to  order  an 
inquest.  The  report  will  be  delivered  to  the  regional  coroner,  who  will  assess 
what  steps  should  be  taken  after  the  initial  investigation  has  been  completed, 
including  whether  further  inquiries  should  be  conducted  or  whether  some 
informal  corrective  intervention  should  be  initiated,  either  pending  a  decision 
about  an  inquest  or  instead  of  an  inquest. 

The  goal  of  the  current  regional  coroner's  review,  discussed  earlier,  is 
to  inform  interested  parties  and  to  attempt  to  correct  problems  that  have  been 
discovered,  with  the  guidance  and  resources  of  the  regional  coroner's  office. 
The  Commission  recognizes  the  value  that  official  interventions  of  this  sort  can 
have,  depending  on  the  nature  of  the  death  and  whether  corrective  measures 
seem  to  be  easily  identifiable.  These  steps  are  efficient  and,  in  our  view,  should 
be  encouraged. 

If  the  coroner  process  ends  with  the  investigation,  the  investigation  report 
will  constitute  the  only  record  of  the  case.  Section  18(2)  of  the  current  Act 
provides  for  the  availability  of  the  record  of  an  investigation,  to  specified 
individuals,  in  the  following  terms: 

18. — (2)  Every  coroner  shall  keep  a  record  of  the  cases  reported  in  which  an 
inquest  has  been  determined  to  be  unnecessary,  showing  for  each  case  the  identity 
of  the  deceased  and  the  coroner's  findings  of  the  facts  as  to  how,  when,  where 
and  by  what  means  the  deceased  came  by  his  or  her  death,  including  the  relevant 
findings  of  the  post  mortem  examination  and  of  any  other  examinations  or 
analyses  of  the  body  carried  out,  and  such  information  shall  be  available  to  the 
spouse,  parents,  children,  brothers  and  sisters  of  the  deceased  and  to  his  or  her 
personal  representative,  upon  request. 

In  order  to  assure  the  public  that  no  death  goes  unnoticed,  the 
Commission  has  concluded  that  a  summary  of  the  investigation  report  should  be 
made  available  to  the  public  upon  request  to  the  regional  coroner,  subject  to  any 
legislative  prohibitions  against  disclosure.  This  summary  should  indicate  the 
identity  of  the  deceased  and  the  investigating  coroner's  findings  of  the  facts  as 
to  when  and  where  the  deceased  came  by  his  or  her  death.  The  summary  should 
also  include  a  description  of  the  nature  and  extent  of  the  investigation  conducted 
into  the  death.  This  information  should  be  sufficient  to  assure  the  community 
that  an  appropriate  investigation  has  been  conducted,  while,  at  the  same  time, 
providing  adequate  protection  for  the  privacy  interests  of  the  members  of  the 
deceased's  family.  Moreover,  to  ensure  that  these  privacy  interests  are  protected 
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See  infra,  this  ch.,  sec.  8(b). 
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Supra,  ch.  3,  sec.  7(b). 
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in  all  cases,  the  summary  should  comply  with  the  relevant  provisions  of  the 
Freedom  of  Information  and  Protection  of  Privacy  Act.  While  there  is  clearly  a 
public  interest  in  providing  access  to  greater  information  for  the  purposes  of 
research,  that  need  can  be  met  by  an  application  by  the  researcher,  under  the 
Freedom  of  Information  and  Protection  of  Privacy  Act,  for  access  to  all  reports, 
for  example,  related  to  a  particular  cause  or  manner  of  death  in  a  specific  area. 
Although  those  reports  could  be  disclosed,  identifying  information  would  be 
removed  if  disclosure  constituted  an  unjustified  invasion  of  personal  privacy. 

In  addition  to  the  summary  of  the  investigation  report,  which,  as  we  have 
suggested,  should  be  made  available  to  the  public,  the  Commission  has 
concluded  that  the  investigating  coroner's  findings  of  the  facts  as  to  how  and  by 
what  means  the  deceased  came  by  his  or  her  death,  and  the  relevant  findings  of 
any  post  mortem  examination  and  of  any  other  examinations  or  analyses  of  the 
body,  should  be  made  available  by  the  regional  coroner's  office  to  all  "properly 
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interested  persons".  Essentially,  this  group  includes  those  who  have  a  more 
intimate  interest  in  the  death  and  the  prospect  of  a  public  inquiry.  Finally,  if 
anyone  believes  that  the  information  provided  about  the  death  or  the 
investigation  is  not  sufficient,  the  person  should  have  the  right  to  apply  to  the 
Chief  Coroner  for  additional  information,  and  the  Chief  Coroner  should  have 
the  discretion  to  order  further  disclosure.  This  right  should  be  available  not  only 
where  a  person  believes  that  the  level  of  disclosure  provided  by  the  regional 
coroner  is  inadequate,  but  also  where  a  person  is  denied  access  to  the  relevant 
findings  of  a  post  mortem  examination  or  other  report  on  the  basis  that  the 
person  is  not  a  properly  interested  person.  In  such  a  case,  the  Chief  Coroner 
should  be  able  to  consider  whether  the  applicant  is  a  properly  interested  person, 
and  to  provide  the  appropriate  disclosure. 

The  Commission  therefore  recommends  that,  in  order  to  facilitate  the 
regional  coroner's  decision  concerning  whether  or  not  an  inquest  should  be 
conducted,  all  relevant  material,  including  the  full  investigation  report,  should 
be  filed  with  the  regional  coroner.  In  order  to  assure  the  public  that  no  death 
goes  unnoticed,  section  18(2)  of  the  Coroners  Act  should  be  amended  to  provide 
that  a  summary  of  the  investigation  report  should  be  made  available  to  the 
public  upon  request  to  the  regional  coroner,  subject  to  the  provisions  of  the 
Freedom  of  Information  and  Protection  of  Privacy  Act.  This  summary  should 
indicate  the  identity  of  the  deceased  and  the  investigating  coroner's  findings  of 
the  facts  as  to  when  and  where  the  deceased  came  to  his  or  her  death.  The 
summary  should  also  include  a  description  of  the  nature  and  extent  of  the 
investigation  conducted  into  the  death.  In  addition  to  the  summary  of  the 


47  R.S.O.  1990,  c.  F.31. 

The  term  "properly  interested  persons"  is  defined  infra,  this  ch.,  sec.  8(f)- 
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investigation  report,  the  investigating  coroner's  findings  of  the  facts  as  to  how 
and  by  what  means  the  deceased  came  to  his  or  her  death,  and  the  relevant 
findings  of  any  post  mortem  examination,  and  of  any  other  examinations  or 
analyses  of  the  body,  should  be  made  available  by  the  regional  coroner's  office 
to  all  properly  interested  persons.  Finally,  where  a  person  is  of  the  view  that  the 
extent  of  the  information  provided  is  not  sufficient,  the  person  should  be  entitled 
to  apply  to  the  Chief  Coroner  for  further  disclosure.  Upon  such  an  application, 
the  Chief  Coroner  should  have  the  discretion  to  order  that  additional  information 
be  disclosed. 

8.         THE  DECISION  TO  CALL  AN  INQUEST 
(a)       Mandatory  Inquests 
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The  Coroners  Act  requires  that  an  inquest  be  conducted  in  respect  of 
deaths  that  occur  in  custody,  on  a  construction  site,  or  in  relation  to  mining.  The 
specific  reasons  for  requiring  an  inquest  in  these  circumstances  are  historical. 
They  are  all  linked  by  a  concern  to  scrutinize  institutions,  agencies,  and 
undertakings  that  might  be  inherently  dangerous  or  that  might  be  hidden  from 
public  view.  The  community  needs  to  be  assured  that  its  institutions  and 
agencies  operate  fairly,  lawfully,  humanely,  and  without  discrimination. 

While  approximately  half  of  all  inquests  fall  within  these  categories,  the 
vast  majority  of  them  are  completed  in  less  than  two  days.  Indeed,  most  are 
completed  in  a  single  day.  Moreover,  the  circumstances  that  result  in  lengthy 
inquests  being  conducted  into  deaths  in  these  categories  would  likely  be 
sufficient  to  persuade  a  coroner  to  call  an  inquest  even  if  it  was  not  mandatory. 

For  centuries,  deaths  in  custody  have  been  the  subject  of  mandatory 
inquests.  Recently,  a  number  of  provinces  have  placed  deaths  in  custody  in  a 
category  requiring  only  that  notice  be  given  of  the  death  and  that  an  initial 
investigation  be  conducted.  Given  the  number  of  prisoners  confined  in  various 
institutions  in  Ontario,  including  ten  penitentiaries,  we  have  concluded  that  the 
need  to  provide  some  independent  scrutiny  remains  essential.  Incarceration 
occurs  hidden  away  from  public  view.  Recently,  the  Federal  Court  of  Appeal 
described  penitentiary  prisoners  as  "a  group  of  persons  who,  as  long  as  they 
remain  inside  the  walls  are,  to  our  national  disgrace,  almost  universally  unseen 
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Supra,  note  3,  s.  10(4)  and  (5),  reproduced  supra,  eh.  3,  sec.  5(a)(ii). 

See,  for  example,  in  Quebec,  the  Quebec  Act,  supra,  note  42,  ss.  38,  45,  as  am.  by  S.Q. 
1986,  c.  86,  s.  38(6)  and  S.Q.  1988,  c.  46,  s.  24,  Sen.  I,  and,  in  New  Brunswick,  the 
Coroners  Act,  R.S.N. ».  1973,  c.  C-23,  ss.  6(1)  and  (2),  as  am.  by  S.N.B  1982.  c.  3,  s.  10 
and  S.N. B.  1987,  c.  6,  ss.  12  and  9(1). 
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and  unthought  of.  In  the  event  of  a  death  occurring  in  such  an  institution,  we 
believe  that  some  external  review  of  the  circumstances  of  confinement  relevant 
to  the  death  is  essential. 

We  have  concluded,  therefore,  that  inquests  into  deaths  in  custody  should 
remain  mandatory.  The  circumstances  of  the  death  and  the  control  of 
information  about  it  rest  in  the  hands  of  the  state  authority,  beyond  public  view. 
In  our  view,  however,  there  are  other  deaths  involving  vulnerable  and  powerless 
individuals  who  are  confined  involuntarily,  beyond  those  noted  in  section  10(4) 
of  the  Act,  that  require  careful  attention,  including  public  inquiry.  We  would 
include  in  this  category  anyone  who  has  been  committed  involuntarily  to  a 
provincial  mental  health  facility.  Accordingly,  the  Commission  recommends 
that  section  10(4)  of  the  Coroners  Act  should  be  amended  to  provide  that  the 
coroner  shall  issue  a  warrant  to  hold  an  inquest  upon  the  body  when  a  death 
occurs  in  custody  while  a  person  is  under  arrest  or  in  detention  awaiting  trial; 
serving  a  sentence  in  a  provincial  or  federal  institution;  or  confined  pursuant  to  a 
verdict  of  not  criminally  responsible  on  account  of  mental  disorder,     a  verdict 
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of  unfit  to  stand  trial,  or  an  involuntary  committal  pursuant  to  provincial 
mental  health  legislation. 

A  further  issue  arises  in  connection  with  deaths  in  custody.  At  present, 
section  10(4)  of  the  Coroners  Act  provides,  in  part,  as  follows: 

10. — (4)  Where  a  person  dies  while  detained  by  or  in  the  actual  custody  of  a 
peace  officer...  the  peace  officer...  shall  immediately  give  notice  of  the  death  to  a 
coroner  and  the  coroner  shall  issue  a  warrant  to  hold  an  inquest  upon  the  body. 

Where  a  person  is  killed  while  in  the  course  of  being  arrested,  or  while 
being  pursued  by  the  police,  an  inquiry  likely  is  not  mandatory  because  the 
person  has  not  died  "while  detained  by  or  in  the  actual  custody  of  a  peace 
officer".  The  Commission  is  of  the  view  that  inquests  should  be  mandatory  in 
these  circumstances.  Deaths  in  custody  are  already  the  subject  of  mandatory 
inquests,  and  the  line  between  custody,  detention,  and  attempted  apprehension 
can  be  a  fine  one.  Moreover,  the  reasons  that  support  retaining  deaths  in  custody 
as  a  mandatory  category — control  over  context  and  information,  potential 
vulnerability,  and  need  to  assure  the  public — apply  with  equal  force  in  the 
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Belczowski  v.  Canada,  [1992]  2  F.C.  440,  at  457,  90  D.L.R.  (4th)  330,  at  341  (C.A.),  per 
Hugessen  J.A.,  aff  d  [1993]  2  SCR.  438,  153  N.R.  242. 

See  Criminal  Code,  R.S.C.  1985,  c.  C-46,  s.  672.34,  as  en.  by  S.C.  1991,  c.  43,  s.  4. 

See  ibid.,  s.  672.31,  as  en.  by  S.C.  1991,  c.  43,  s.  4. 

See,  for  example,  R.  v.  Therens,  [1985]  1  S.C.R.  613,  18  D.L.R.  (4th)  655. 
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context  of  a  police  apprehension  or  pursuit.  In  addition  to  the  benefits  of  public 
scrutiny,  a  beneficial  effect  might  also  result  from  the  assurance  that  all  deaths 
at  the  hands  of  police  will  be  the  subject  of  a  public  inquiry.  Requiring  an 
inquest  in  all  situations  of  death  involving  the  police  will  eliminate  specific 
pressure  to  call  or  not  to  call  an  inquest,  and  no  stigma  will  attach  either  to  the 
police  officer  or  to  the  victim.  Finally,  the  additional  cost  will  not  be  excessive, 
given  the  number  of  additional  inquests  that  will  be  required  and  the  use  that 
can  be  made  of  material  provided  by  the  Special  Investigations  Unit.  The 
Commission  recommends,  therefore,  that  the  Coroners  Act  should  be  amended 
to  provide  that,  where  a  peace  officer  may  have  caused  or  contributed  to  a  death 
while  acting  within  the  course  of  his  or  her  duties,  the  peace  officer  shall 
immediately  give  notice  of  the  death  to  a  coroner  and  the  coroner  shall  issue  a 
warrant  to  hold  an  inquest  upon  the  body.  Use  of  the  phrase  "caused  or 
contributed  to  a  death"  is  intended  to  ensure  that  all  deaths  are  included  where 
the  antecedent  actions  of  a  police  officer  have  played  a  sufficiently  significant 
role  to  warrant  a  public  inquiry.  This  test  is  parallel  to  that  used  by  current 
Canadian  criminal  law,  which  recognizes  that  there  might  be  more  than  one 
physical  cause.  An  act  is  considered  to  be  a  cause  of  death  if  it  is  a  "contributing 
cause  of  death,  outside  the  de  minimus  range".  While  it  might  be  suggested 
that  this  test  is  too  broad  for  the  criminal  context,  in  our  view  it  is  certainly 
appropriate  for  inquest  purposes.  Moreover,  it  was  found  recently  by  the  Court 
of  Appeal  for  Ontario  to  be  in  conformity  with  the  principles  of  fundamental 

•       .-        58 

justice. 

We  now  turn  to  consider  the  mining  and  construction  categories,  which 
are  unique  to  Ontario.  As  we  indicated  earlier,     only  a  small  minority  of  such 
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Of  the  deaths  reported  to  the  Special  Investigations  Unit  during  the  2-year  period  from 
September  1992  to  September  1994,  mandatory  inquests  have  been  held  or  are  pending  in 
respect  of  24  deaths,  discretionary  inquests  have  been  held  or  are  continuing  in  respect  of  6 
deaths,  and  a  decision  whether  or  not  to  conduct  an  inquest  has  yet  to  be  made  in  respect 
of  2  deaths.  A  decision  not  to  conduct  a  discretionary  inquest  has  been  made  in  respect  of  a 
further  13  deaths  in  which  it  might  be  suggested  that  a  police  officer  may  have  caused  or 
contributed  to  the  death  while  acting  within  the  course  of  his  or  her  duties.  Accordingly, 
implementation  of  our  recommendation  would  appear  to  require  that  only  6  or  7  additional 
inquests  be  conducted  per  year. 

In  the  event  that  criminal  charges  are  not  laid,  the  results  of  the  Special  Investigations 
Unit's  investigation  are  given  to  the  Coroner's  Office.  Thus,  there  will  be  no  duplication  of 
resources  spent  on  the  investigation. 

See  Smithers  v.  The  Queen,  [1978]  1  SCR.  506,  at  519,  75  D.L.R.  (3d)  321,  at  329. 

See  R.  v.  Cribbin  (1994),  17  OR.  (3d)  548,  at  566-69,  28  C.R.  (4th)  137,  at  155-58,  per 
Arbour  J. A. 

Supra,  ch.  3,  sec.  5(a)(ii). 
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inquests  extend  beyond  two  days.  Moreover,  a  number  of  valuable 
recommendations  can  be  attributed  to  construction  and  mining  inquests. 
Historically,  these  have  been  dangerous  occupations,  where  day-to-day  activity 
is  often  hidden  from  public  view  and  financial  risks  can,  in  the  absence  of 
scrutiny  and  regulation,  encourage  entrepreneurs  to  explore  a  variety  of  cost- 
saving  measures.  A  perusal  of  recent  data  and  events  does  not  suggest  any 
reason  to  alter  the  view  that  mandatory  inquests  should  continue  in  these 
categories.  Accordingly,  the  Commission  recommends  that  inquests  should 
continue  to  be  mandatory  when  a  person  dies  while  employed  on  a  construction 
site,  or  in  a  mine,  pit,  or  quarry. 

If  the  existence  of  this  mandatory  category  is  justified  by  concerns  about 
the  potential  for  hidden  risks,  some  consideration  should  be  given  to  the 
question  whether  any  other  occupational  contexts  would  present  similar 
concerns  about  safety  and  regulation.  There  might  be  other  workplaces  that  are 
sufficiently  dangerous  that  deaths  in  such  circumstances  ought  also  to  be  subject 
to  mandatory  inquests.  Over  time,  the  data  collected  by  the  Chief  Coroner's 
office  may  indicate  whether  specific  industries  or  occupations  should  be 
considered  for  inclusion  as  contexts  for  mandatory  inquests.  However,  the 
Commission  does  not  have  the  experience  or  the  data  to  permit  it  to  consider 
recommending  an  expansion  of  the  occupational  mandatory  inquest  categories. 
We  have  concluded,  therefore,  that  a  review  should  be  conducted  of  potentially 
dangerous  employment  contexts  to  determine  whether  the  experience  records 
warrant  inclusion  within  the  category  of  mandatory  inquests. 

The  various  contexts  of  the  modern  workplace  and  their  inherent  risks 
can  change  rapidly  due  to  economic  factors  and  technological  innovation.  As 
well,  our  scientific  understanding  of  risks  is  expanding.  Some  empirical  data 
about  deaths  and  injuries  will  be  available  from  agencies  like  the  various 
branches  of  the  Ministry  of  Labour  and  the  Workers'  Compensation  Board. 
However,  input  will  be  required  from  relevant  stakeholders  to  assess  this  data 
properly  within  changing  contexts.  In  view  of  the  substantial  expertise  available 
in  the  Chief  Coroner's  office,  that  office  should  be  consulted  before  any 
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In  1991  the  average  length  of  a  construction  inquest  was  2.4  days.  That  was  reduced  to 
1.75  days  in  1992  and  1.5  days  in  1994.  Statistics  regarding  construction  inquests  are  set 
out  supra,  ch.  3,  sec.  5(a)(ii). 

The  Westray  deaths  in  Nova  Scotia  confirm  the  continuing  dangers  of  mine  work.  With 
respect  to  the  construction  context,  while  the  number  of  deaths  dropped  significantly  in  the 
period  1991  to  1994  compared  to  1988  to  1990,  this  can  probably  be  attributed  to  the 
decrease  in  construction  activity  generally.  Statistics  regarding  construction  inquests  are 
set  out  supra,  ch.  3,  sec.  5(a)(ii).  An  examination  of  the  38  inquests  in  1991  and  1992 
indicated  that  a  significant  number  involved  small  enterprises  where  workers  were  acting 
without  generally  accepted  precautions. 
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qualitative  distinctions  are  made.  The  Commission  therefore  recommends  that  a 
periodic  review  should  be  conducted  in  order  to  determine  whether  any 
additional  employment  contexts  should  be  included  within  the  category  of 
mandatory  inquests.  The  Commission  further  recommends  that  such  a  review 
should  be  conducted  by  an  advisory  committee,  which  should  include 
representatives  of  the  Chief  Coroner's  office,  the  Solicitor  General,  the  Ministry 
of  Labour,  and  other  relevant  stakeholders.  Finally,  we  have  concluded,  and 
therefore  recommend,  that  the  proposed  review  should  involve  an  empirical 
assessment  of  danger,  including  a  comparison  with  the  injury  and  death  rates  of 
the  workplaces  currently  set  out  in  section  10(5)  of  the  Coroners  Act,  as  well  as 
an  inquiry  into  the  extent  of  the  public's  need  to  know  about  certain  kinds  of 
operations. 

Concerns  have  been  expressed  in  the  past,  especially  by  coroners,  about 
the  resources  that  are  required  to  conduct  mandatory  inquests,  particularly  since 
many  of  such  inquests  do  not  involve  controversial  issues.  Later  in  this 
chapter,  we  make  recommendations  about  the  conduct  of  inquests  that  we 
believe  will  permit  significantly  shorter  and  less  complicated  proceedings  in 
straightforward  cases. 

(b)      Discretionary  Inquests 

At  present,  section  20  of  the  Coroners  Act  provides,  in  part,  that, 
"[w]hen  making  a  determination  whether  an  inquest  is  necessary  or 
unnecessary,  the  coroner  shall  have  regard  to  whether  the  holding  of  an  inquest 
would  serve  the  public  interest".  The  section  also  sets  out  a  number  of  factors 
that  the  coroner  must  consider  in  making  his  or  her  decision,  including  whether 
the  traditional  factual  questions  surrounding  the  death  have  been  answered. 
Inquests  are  ordered  in  various  circumstances,  but  they  are  ordered  only  rarely 
to  answer  questions  about  the  cause  of  death.  Generally,  the  purposes  are  to 
raise  public  awareness  of  a  particular  dangerous  situation,  to  advise  the  public  of 
a  situation  that  has  generated  controversy,  or  to  provide  a  factual  basis  for  the 
formulation  of  corrective  responses  in  an  effort  to  prevent  future  deaths.  In  our 
view,  a  clearer  legislative  statement  of  the  purposes  of  the  inquest,  such  as  we 
have  proposed  above,  would  assist  in  interpreting  the  scope  of  this  discretion. 
Accordingly,  the  Commission  recommends  that  section  20  of  the  Coroners  Act 
should  be  amended  to  provide  that,  when  making  a  determination  whether  or 
not  to  conduct  an  inquest,  regard  should  be  had  to  whether  the  holding  of  an 
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Infra,  this  ch.,  sec.  9(d)  and  (e). 

Supra,  note  3,  discussed  supra,  ch.  3,  sec.  5(a)(iii). 

Supra,  this  ch.,  sec.  5(b). 
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inquest  would  serve  the  public  interest,  and  to  the  purposes  of  the  inquest  set  out 
in  the  Act. 

Currently,  any  coroner  seized  with  an  investigation  has  the  authority  to 
call  an  inquest,  either  in  consultation  with  the  regional  coroner  or  the  Chief 
Coroner's  office,  or  unilaterally.  Moreover,  once  an  inquest  has  been  called  by  a 
local  coroner,  it  cannot  be  cancelled.  The  risk,  in  our  view,  is  that  if  the 
decision  is  made  unilaterally,  local  factors  might  influence  the  decision,  without 
regard  to  such  considerations  as  resource  allocation,  duplication,  or  significance, 
in  systemic  terms.  We  have  concluded,  therefore,  that  the  decision  to  call  an 
inquiry  should  not  rest  with  the  investigating  coroner.  The  investigating  coroner 
should  prepare  the  investigation  report,  which,  as  we  have  recommended, 
should  include  an  opinion  about  whether  an  inquest  should  be  conducted.  The 
decision,  however,  in  our  view,  should  be  made  by  the  regional  coroner,  subject 
to  review  by  the  Chief  Coroner.  These  officials  have  a  better  sense  of  available 
resources  and  public  safety  concerns,  beyond  the  local  level.  They  are  thus 
better  situated,  and  better  qualified,  to  make  the  decision,  which  might  have 
important  implications  throughout  province.  Accordingly,  the  Commission 
recommends  that  the  decision  whether  or  not  to  conduct  an  inquest  should  be 
made  by  the  regional  coroner.  The  Commission  further  recommends,  however, 
that  the  regional  coroner's  decision  should  be  subject  to  review  by  the  Chief 
Coroner. 


(c)       Inquests  and  Criminal  Charges 

Section  27(1)  of  the  Coroners  Act  provides  that,  when  criminal  charges 
are  laid  in  relation  to  a  death,  an  inquest  into  the  death  "shall  be  held  only  upon 
the  direction  of  the  Minister".  It  further  provides  that,  if  an  inquest  is  ordered  by 
the  Minister,  the  person  or  persons  charged  cannot  be  compelled  to  give 
evidence.  Where  an  inquest  is  in  progress  at  the  time  criminal  charges  are  laid, 
section  27(2)  provides  that  "the  coroner  shall  discharge  the  jury  and  close  the 
inquest,  and  shall  then  proceed  as  if  he  or  she  had  determined  that  an  inquest 
was  unnecessary,  but  the  Minister  may  direct  that  the  inquest  be  reopened". 
Once  a  prosecution  and  any  subsequent  appeal  have  been  completed, 
section  27(3)  of  the  Act  provides  that  the  coroner  may  issue  a  warrant  for  an 
inquest.  The  constitutional  validity  of  the  coroner  system  requires  this  degree  of 
separation    from    the    criminal    process,    including    the    guarantee    of   non- 
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It  would  appear  that,  once  a  coroner  has  exercised  his  or  her  discretion  pursuant  to  ss.  19 
and  20  of  the  Act  to  issue  a  warrant  for  an  inquest  in  circumstances  in  which,  in  the  Chief 
Coroner's  view,  an  inquest  ought  not  to  be  held,  the  only  power  that  the  Chief  Coroner  has 
is  to  transfer  jurisdiction  to  another  coroner  who  will  proceed  more  expeditiously.  See 
Coroners  Act,  supra,  note  3,  s.  25(1). 
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compellability.  If  there  is  any  prospect  of  affecting  the  legitimacy  or  the 
fairness  of  a  criminal  trial,  the  Commission  agrees  that  either  the  inquest  process 
should  be  deferred  or  a  decision  to  continue  with  the  inquest  should  be  made 
only  by  a  person  who  is  accountable  politically.  Accordingly,  we  have 
concluded  that,  subject  to  the  recommendation  we  make  below,  the  provisions 
contained  in  section  27  of  the  Coroners  Act  should  be  retained.  We  have  further 
concluded,  however,  that  the  ability  to  call  an  inquest  after  the  completion  of  the 
criminal  process  should  be  made  only  by  the  Chief  Coroner.  Given  the 
evidentiary,  legal,  and  policy  difficulties  that  will  likely  be  associated  with  a 
delayed  inquest,  only  the  Chief  Coroner  should  be  empowered  to  make  such  a 
decision.  We  recommend,  therefore,  that  section  27(3)  of  the  Coroners  Act 
should  be  amended  to  provide  as  follows: 

27. — (3)  Despite  subsections  (1)  and  (2),  where  a  person  is  charged  with  an 
offence  under  the  Criminal  Code  (Canada)  arising  out  of  the  death  and  the  charge 
or  any  appeal  from  a  conviction  or  an  acquittal  of  the  offence  charged  has  been 
finally  disposed  of  or  the  time  for  taking  an  appeal  has  expired,  the  Chief  Coroner 
may  issue  a  warrant  for  an  inquest  and  the  person  charged  is  a  compellable 
witness  at  the  inquest. 


(d)       Multiple  Death  Inquests 

Section  25(2)  of  the  Coroners  Act  provides  that  "[w]here  two  or  more 
deaths  appear  to  have  occurred  in  the  same  event  or  from  a  common  cause,  the 
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See  the  discussion  of  the  line  of  Supreme  Court  of  Canada  cases  culminating  in  Starr  v. 
Houlden,  [1990]  1  S.C.R.  1366,  68  D.L.R.  (4th)  641,  discussed  supra,  ch.  3,  sec.  6(a). 

These  comments  relate  to  the  situation  in  which  a  criminal  charge  has  been  laid.  The 
situation  of  a  person  who  is  suspected  of  criminal  responsibility,  but  who  has  not  been 
charged,  has  been  affected  by  the  recent  decisions  of  the  Supreme  Court  of  Canada  in  R.  v. 
S.  (R.J.),  [1995]  1  S.C.R.  451,  36  C.R.  (4th)  1  (subsequent  references  are  to  [1995] 
1  S.C.R),  and  British  Columbia  Securities  Commission  v.  Branch,  unreported  (April  13, 
1995).  In  R.  v.  S.  (R.J.),  the  Court  recognized  derivative-use  immunity  and  a  limited 
exemption  from  compellability.  Subsequently,  in  British  Columbia  Securities  Commission 
v.  Branch,  para.  7,  at  4,  Sopinka  and  Iacobucci  JJ.,  in  joint  reasons,  explained  that  an 
exemption  from  compellability  depends  on  "whether  the  predominant  purpose  for  seeking 
the  evidence  is  to  obtain  incriminating  evidence  against  the  person  compelled  to  testify  or 
rather  some  legitimate  public  purpose". 

See,  for  example,  the  complexity  associated  with  the  inquest  into  the  death  o\'  I  ester 
Donaldson,  discussed  supra,  ch.  3,  sec.  5(b)(iii)a(3).  In  that  case,  the  death  occurred  on 
August  9,  1988  and  the  subsequent  inquest  commenced  on  August  24,  1992:  sec  Black 
Action  Defence  Committee  v.  Huxter.  Coroner  (1992),  1  1  OR.  (3d)  641,  16  Admin.  I..R. 
(2d)  88  (I)iv.  Ct). 
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Chief  Coroner  may  direct  that  one  inquest  be  held  into  all  of  the  deaths".69  For  a 
variety  of  reasons,  inquests  into  multiple  deaths  may  become  more  common  in 
the  future.  For  example,  more  sophisticated  computerized  retrieval  and  analysis 
of  the  data  collected  by  the  Chief  Coroner's  office  might  lead  to  greater 
recognition  of  "cluster  deaths",  since  important  links  between  deaths  might  be 
revealed  where  they  would  otherwise  have  remained  undetected.  Further,  recent 
assessments  of  the  utility  of  such  inquests  might  also  encourage  more  combined 
inquiries.  While  such  inquiries  have  generated  litigation,  perhaps  this  is  to  be 
expected  in  light  of  the  larger  range  of  issues  and  participants  that  they 
necessarily  involve.  It  should  be  noted,  however,  that,  in  some  situations,  a 
hasty  decision  to  merge  cases  might  inhibit  a  full  inquiry.  This  might  occur  if 
the  pre-inquest  assumption  of  commonality  interferes  with  a  full  inquiry  into 
one  of  the  deaths  by  distracting  attention  from  issues  peculiar  to  that  death. 
Nevertheless,  the  opportunity  to  combine  inquiries  provides  a  useful  option  in 
certain  situations. 

A  number  of  issues  arise  out  of  the  current  statutory  provision.  For 
example,  the  Act  provides  that  the  Chief  Coroner  has  the  discretion  to  order  a 
combined  inquest  where  the  deaths  "appear  to  have  occurred  in  the  same  event 
or  from  a  common  cause".  While  these  are  undoubtedly  important  criteria,  there 
might  be  other  material  links  that  would  justify  merging  deaths  into  a  single 
inquiry.  In  addition,  at  present,  only  the  Chief  Coroner  has  the  power  to 
authorize  a  common  cause  or  multiple  death  inquest.  In  our  view,  the  regional 
coroners  should  also  have  this  power.  Moreover,  the  Act  is  silent  with  respect  to 
the  bases  for  making  the  decision.  We  have  concluded  that  the  decision  should 
focus  on  whether  the  purposes  of  a  public  inquiry  would  be  enhanced  or 
diminished  by  merger.  Accordingly,  the  Commission  recommends  that 
section  25(2)  of  the  Coroners  Act  should  be  amended  to  provide  as  follows: 

25. — (2)  Where  two  or  more  deaths  appear  to  have  occurred  in  the  same  event 
or  from  a  common  cause,  or  where  they  are  otherwise  linked  materially,  the  Chief 
Coroner  or  the  regional  coroner  may  direct  that  one  inquest  be  held  into  all  of  the 
deaths,  where  it  appears  that  a  common  inquest  is  the  most  efficient  and  effective 
way  of  inquiring  into  the  deaths. 
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The  Christopher  Robin  and  Brantwood  inquests,  and  the  inquest  into  5  suicide  deaths  at 
the  Prison  for  Women,  discussed  supra,  ch.  3,  sees.  5(a)(iv)  and  5(b)(iii)a(3),  are  good 
examples  of  merged  or  "common  cause"  inquests.  See,  respectively,  Verdict  of  Coroner's 
Jury  into  the  Deaths  of  Danielle  Alessio  et  al.  (Ont.,  April  16,  1992)  ("Christopher  Robin 
inquest"),  Verdict  of  the  Coroner's  Jury  into  the  Deaths  of  Carl  Longboat,  Keith  Rogers, 
Michael  Smith,  and  Mark  Wilson  (Ont.,  November  15,  1991)  ("Brantwood  inquest"),  and 
Verdict  of  Coroner's  Jury  in  to  the  Deaths  of  Marie  Ledouxe,  Coreen  Daigneault,  and 
Lorna  Jones  (Ont.,  December  17,  1991)  ("Prison  for  Women  inquest")  With  respect  to  the 
Christopher  Robin  and  Brantwood  inquests,  see  People  First  of  Ontario  v.  Porter,  supra, 
note  23. 
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Finally,  the  Act  is  silent  with  respect  to  the  issue  of  severance.  Thus,  for 
example,  if  the  common  basis  upon  which  a  combined  inquest  is  ordered  ceases 
to  exist,  it  would  appear  that  the  Chief  Coroner  does  not  have  the  authority  to 
order  that  the  inquests  be  severed.  We  have  concluded  that  the  Act  should 
provide  for  this  power  expressly.  However,  while  we  recommend  above  that 
both  the  Chief  Coroner  and  the  regional  coroners  should  have  the  power  to 
authorize  a  common  cause  or  multiple  death  inquest,  we  have  concluded  that 
only  the  Chief  Coroner  should  have  the  power  to  order  that  such  an  inquest  be 
severed.  The  Commission  therefore  recommends  that  section  25  of  the  Coroners 
Act  should  be  amended  to  provide  that,  where  a  combined  inquest  has  been 
ordered  under  section  25(2),  and  it  appears  that  the  basis  upon  which  it  was 
ordered  no  longer  exists,  or  it  no  longer  appears  that  a  common  inquest  is  the 
most  efficient  and  effective  way  of  inquiring  into  the  deaths,  the  Chief  Coroner 
may  direct  that  the  combined  inquest  be  terminated  and  that  separate  inquests 
into  the  deaths  be  conducted.  Given  that  the  effect  of  severance  is  to  reverse  a 
previous  order,  one  would  expect  that  the  Chief  Coroner  would  not  order 
severance  without  providing  the  relevant  participants  with  an  appropriate 
opportunity  to  be  heard. 

(e)       Power  to  Re-open  an  Inquest 

It  has  long  been  accepted  that,  once  a  verdict  has  been  returned  and 
recorded,  a  coroner  is  functus  officio.  Thus,  in  the  absence  of  a  specific 
statutory  provision,  a  coroner  has  no  power  to  embark  on  a  second  inquest, 
unless  the  original  result  has  first  been  quashed.  While  a  verdict  may  be  quashed 
on  judicial  review,  there  must  be  proper  grounds  to  justify  such  an  order.  Upon 
an  application  for  judicial  review,  ordinary  principles  of  administrative  law  will 
apply  and,  in  general,  the  scope  of  review  will  be  restricted  to  procedural  and 
jurisdictional  defects.  In  the  past,  inquest  verdicts  have  been  quashed  on  the 
basis  of  insufficient  inquiry      and  an  absence  of  evidence  to  support  the 
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finding.     However,  since  these  cases  involve  a  failure  to  perform  a  statutory 
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See,  for  example,  R.  v.  White  (1860),  3  E.  &  E.  137,  at  144,  121  E.R.  394,  at  397  (Q.B.), 
where  Cockburn  C.J.  stated  as  follows: 

We  have  the  authority  of  Lord  Hale  and  the  uniform  course  of  practice  in  support  of 
the  proposition,  that  a  coroner  cannot  hold  a  second  inquest  while  the  first  is 
existing... he  is  functus  officio  as  soon  as  the  verdict  has  been  returned.  Me  can  hold 
no  second  inquest  in  the  same  case  unless  the  first  has  been  quashed  by  this  Court. 

See,  also,  R.  v.  Carter  (1876),  13  Cox.  C.C.  220  (Q.B.D.),  at  225. 

See,  for  example,  Ex  parte  the  Attorney  General  (1913),  29T.L.R.  199  (K.B.I).). 

See,  for  example,  R.   v    Uuntbach;  Ex  parte  Lockley,  (1944]  KB    606.  [1944]  2  All 
E.R.  453  (DC). 
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mandate,   in   essence  they  constitute   instances   of  jurisdictional   error.   The 


existence  of  new  evidence  has  generally  been  held  not  to  be  sufficient 
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A  number  of  Canadian  jurisdictions  have  enacted  legislation  dealing 
specifically  with  the  power  to  order  a  subsequent  inquest.  For  example,  in  New 
Brunswick,  the  Coroners  Act  provides  that,  where  an  inquest  has  been  held, 
the  court  may  order  another  inquest  where  "by  reason  of  fraud,  rejection  of 
evidence,  irregularity  of  proceedings,  insufficiency  of  inquiry,  or  otherwise,  it  is 
necessary  or  desirable  in  the  interests  of  justice  that  another  inquest  be  held". 
A  similar  provision  is  contained  in  the  Prince  Edward  Island  Coroners  Act.  In 
both  provinces,  the  application  may  be  brought  only  by  the  Minister  of  Justice 
or  someone  acting  under  the  Minister's  authority.  In  Nova  Scotia,  the  Fatality 
Inquiries  Act  permits  the  Attorney  General  to  order  a  further  inquiry  if  "it  is 
necessary  or  desirable  in  the  interests  of  justice". 

The  Ontario  Act  does  not  contain  a  provision  empowering  either  the 
court  or  an  official  to  order  a  further  inquest  after  a  verdict  has  been  returned. 
Accordingly,  the  only  way  to  re-open  an  inquest  in  Ontario  is  to  have  the 

78 

original  verdict  quashed  on  an  application  for  judicial  review. 
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See  Saxell  v.  Campbell  (1987),  21  B.C.L.R.  44  (S.C.),  which  rejects  the  argument  that  a 
coroner  has  inherent  power  to  re-open  a  process  in  light  of  new  evidence,  and  suggests, 
at  47,  that  this  prohibition  may  apply  even  in  a  case  of  fraud  or  deceit. 

Supra,  note  50. 

Ibid.,  s.  39(1),  as  am.  by  S.N.B.  1979,  c.  41,  s.  26(3).  This  provision  has  its  source  in 
s.  6(1)  of  the  English  Coroners  Act,  1887,  50  &  51  Vict.,  c.  71  (U.K.).  In  1991,  the  Chief 
Coroner  of  New  Brunswick  applied  to  the  court  for  an  order  quashing  a  1977  jury  verdict 
of  suicide.  See  Chief  Coroner  (N.B.)  v.  Coyle  Estate  (1991),  120  N.B.R.  (2d)  228, 
302  A.P.R.  228  (Q.B.T.D.).  In  that  case,  subsequent  investigation  suggested  that  the 
evidence  was  equally  consistent  with  homicide  or  suicide,  and  the  Chief  Coroner  deposed 
that  he  was  not  satisfied  with  the  earlier  finding  of  suicide.  A  review  of  the  inquest  record 
revealed  various  irregularities.  Indications  of  suspicious  circumstances  were  not 
investigated  by  the  local  police,  and  the  Chief  of  Police,  in  his  testimony  at  the  inquest, 
actively  advocated  a  verdict  of  suicide  beyond  the  bounds  of  appropriate  testimony.  The 
Court  quashed  "the  inquisition"  on  the  basis  of  "irregularities  of  proceedings  and 
insufficiency  of  inquiry",  which  justified  overturning  the  previous  verdict  and  authorizing 
a  new  inquiry:  ibid.,  at  237-38. 

R.S.P.E.I.  1988,  c.  C-25,  s.  24(1). 

R.S.N.S.  1989,  c.  164,  s.  16(4). 

See,  for  example,  Re  Muldoon  Inquest,  unreported  (Ont.,  1935),  discussed  in  Magone  and 
Frankish,  Boys  on  Coroners[:]  A  Practical  Treatise  on  the  Office  and  Duties  of  Coroners 
in  the  Provinces  of  Canada  and  the  North-West  Territories  and  Newfoundland  (5th  ed., 
1940),  at  240.  In  that  case,  the  Attorney  General  of  Ontario  applied  for  an  order  quashing  a 
verdict,  on  the  ground  that  the  autopsy  was  incomplete. 
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The  Commission  has  concluded  that  it  would  be  useful  to  establish  the 
power  to  re-open  a  finding.  This  power  would  be  particularly  advantageous,  in 
our  view,  in  circumstances  in  which  two  or  more  deaths  resulted  from  a 
common  cause,  but  where  the  factual  connection  that  justifies  linking  the  deaths 
is  not  discovered  until  after  one  of  the  deaths  has  been  the  subject  of  a 
completed  inquest.  In  such  a  case,  the  finding  at  the  inquest  might  have  been 
based  on  evidence  that,  in  retrospect,  appears  incomplete  or  unreliable. 
Evidence  about  the  prior  death  might  help  an  inquest  jury  establish  the  common 
pattern  that  explains  the  series  of  deaths  and  provides  the  basis  for  addressing 
future  prevention.  While  that  evidence  could  be  adduced  at  a  subsequent  inquest 
notwithstanding  the  fact  that  a  finding  had  already  been  registered  in  respect  of 
the  first  death,  the  result  of  the  second  inquest  might  produce  a  contradictory 
finding.  The  obvious  tension  between  the  need  to  hear  the  evidence  and  the 
potential  for  contradictory  findings  is  compounded  by  the  traditional  interest  in 
finality. 

In  light  of  the  cost  of  holding  new  proceedings  and  the  value  of  finality, 
the  Commission  has  concluded  that  the  threshold  for  intervention  should  be 
quite  high.  While  the  issue  of  cost  might  not  be  significant  in  the  case  of  an 
inquest  to  be  held  into  multiple  deaths  resulting  from  a  common  cause,  it  will  be 
a  relevant  factor  in  individual  cases.  Given  the  expense  of  conducting  a  new 
inquest,  the  Commission  is  of  the  view  that  there  should  be  a  compelling  public 
interest  that  would  be  served  by  re-opening  the  matter.  While  the  concern  of  a 
private  individual  to  have  the  matter  resolved  differently  should  not  by  itself  be 
a  sufficient  reason  to  conduct  a  new  inquiry,  the  integrity  of  the  process  as 
affected  by  an  unreliable  finding  might  involve  a  sufficient  public  interest. 
Other  examples  of  a  compelling  public  interest  might  relate  to  the  preventive 
aspect  of  the  inquest  and  the  need  to  address  a  dangerous,  unhealthy,  unsafe,  or 
poorly  regulated  situation.  We  do  not  believe  that  it  would  be  helpful  to  attempt 
to  provide  a  comprehensive  definition  of  "compelling  public  interest".  This 
concept,  in  our  view,  should  be  permitted  to  evolve  as  appropriate  cases  arise. 

A  useful  example  of  an  appropriate  standard  for  re-opening  can  be  found 
in  the  law  of  civil  procedure.  Subject  to  exceptional  circumstances,  Canadian 
courts  have  adopted  the  English  test,  which  requires  new  evidence  that 
(1)  "entirely  changes  the  aspect  of  the  case",  and  (2)  was  not  available  through 
the  exercise  of  reasonable  diligence  at  trial.  This  standard  can  be  adapted 
readily  to  the  inquest  context.  The  central  question  should  be  whether  there  is 
good  reason  to  conclude  that  the  previous  finding  is  unreliable.  Accordingly,  we 
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See  Town  of  Grandview  v.  Doermg,  (1976)  2  SCR  621,  at  636,  61  D.L.R.  (3d)  455. 
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have  concluded  that  the  new  evidence  should  be  relevant,  credible,  significant 
in  a  material  way,  and  such  as  could  not  reasonably  have  been  uncovered  before 
the  original  inquest.  Moreover,  the  added  requirement  that  there  be  a  compelling 
public  interest  will  ensure  that  the  power  will  be  used  only  when  justified  by 
interests  beyond  those  of  private  individuals. 

Finally,  given  the  expanded  administrative  and  decision-making  role  that 
we  recommend  for  the  Chief  Coroner,  the  Commission  has  concluded  that  the 
discretion  to  re-open  a  finding  should  reside  with  the  Chief  Coroner. 

Accordingly,  the  Commission  recommends  that,  after  an  inquest  has  been 
completed  and  a  finding  made,  the  Chief  Coroner  should  have  the  power  to 
order  a  new  inquest,  or  to  order  that  the  death  be  made  the  subject  of  a  new 
inquest  together  with  one  or  more  other  deaths  where  the  deaths  appear  to  have 
occurred  from  a  common  cause,  where  the  Chief  Coroner  is  satisfied  that: 

(a)  there  is  new  credible  evidence  that  indicates  that  the  earlier  finding 
is  unreliable  in  a  significant  respect; 

(b)  the  new  evidence  could  not  have  been  adduced  at  the  first  inquest 
with  the  exercise  of  reasonable  diligence;  and 

(c)  there  is  a  compelling  public   interest  in  having  the  matter  re- 
considered. 


(f)       Reasons  for  a  Decision  Not  to  Conduct  an  Inquest 

8 1  82 

As  we  discussed  earlier  in  this  report,  the  Coroners  Act  provides  an 
opportunity  for  certain  members  of  the  deceased's  family  to  question  a  decision 
by  the  coroner  not  to  conduct  an  inquest.  Section  26(1)  of  the  Act  provides  as 
follows: 

26. — (1)  Where  the  coroner  determines  that  an  inquest  is  unnecessary,  the 
spouse,  parent,  child,  brother,  sister  or  personal  representative  of  the  deceased 
person  may  request  the  coroner  in  writing  to  hold  an  inquest,  and  the  coroner 
shall  give  the  person  requesting  the  inquest  an  opportunity  to  state  his  or  her 
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In  dealing  with  new  and  fresh  evidence  in  the  criminal  appeal  context,  the  Supreme  Court 
injected  the  requirement  of  credibility,  and  defined  it  as  "reasonably  capable  of  belief. 
See  Palmer  v.  The  Queen,  [1980]  1  S.C.R.  759,  at  775,  (1979),  106  D.L.R.  (3d)  212, 
at  224,  per  Mclntyre  J. 

Supra,  ch.  3,  sec.  5(a)(iii). 

Supra,  note  3. 
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reasons,  either  personally,  by  the  person's  agent  or  in  writing,  and  the  coroner 
shall  advise  the  person  in  writing  within  sixty  days  of  the  receipt  of  the  request  of 
the  coroner's  final  decision  and  where  the  decision  is  to  not  hold  an  inquest  shall 
deliver  the  reasons  therefor  in  writing. 

In  the  Commission's  view,  the  class  of  persons  that  is  entitled  under  the 
present  Act  to  question  a  coroner's  decision  not  to  conduct  an  inquest — that  is, 
the  spouse,  parent,  child,  brother,  sister,  or  personal  representative  of  the 
deceased — is  unduly  restrictive.  We  have  concluded  that  any  "properly 
interested  person"  should  be  entitled  to  request  that  an  inquest  be  held,  or  that 
reasons  for  a  refusal  to  hold  an  inquest  be  given.  The  term  "properly  interested 
person"  should  include  any  person  or  group  that,  in  the  circumstances  of  the 
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particular  case,  might  qualify  for  standing  at  an  inquest.     Ordinarily,  this  would 

84 

include  the  deceased's  spouse  or  partner,  and  other  members  of  the  deceased's 
family.  In  appropriate  circumstances  it  would  also  include  the  deceased's  co- 
workers or  their  representatives,  an  employer,  and  care-givers.  In  certain 
situations,  it  might  also  include  persons  who  shared  a  common  material 
environment  or  risk  with  the  deceased,  or  their  representatives. 

The  Commission  recommends,  therefore,  that  section  26(1)  of  the 
Coroners  Act  should  be  amended  to  permit  any  properly  interested  person  to 
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request  the  regional  coroner  in  writing  to  hold  an  inquest  where  the  regional 
coroner  has  determined  that  an  inquest  is  unnecessary.  The  Commission  further 
recommends  that  the  term  "properly  interested  person"  should  be  defined  to 
include  any  person  or  group  that,  in  the  circumstances  of  the  particular  case, 
might  qualify  for  standing  at  an  inquest. 

Although  section  26(1)  provides  that  reasons  for  a  decision  not  to  hold  an 
inquest  must  be  given  in  writing,  it  is  silent  with  respect  to  both  the  content  of 
those  reasons  and  the  appropriate  level  of  disclosure.  In  our  view,  the  reasons 
should  respond  to  the  stated  purposes  for  coroners'  inquests,  and  explain  why, 
in  the  particular  circumstances,  an  inquest  was  considered  not  to  be  in  the  public 
interest.  Moreover,  sufficient  information  should  be  provided  upon  which  to 
base  the  decision  whether  or  not  to  challenge  the  regional  coroner's  decision. 
We  have  concluded,  therefore,  that  the  regional  coroner  should  be  required  to 
provide  not  only  the  reasons  for  the  decision  not  to  conduct  an  inquest,  but  also 
sufficient  information  to  assess  the  validity  of  that  decision,  including,  subject  to 
the  provisions  of  the  Freedom  of  Information  and  Protection  of  Privacy  Act,  a 
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Standing  is  discussed  infra,  this  ch.,  sec.  9(c). 

The  meaning  of  the  term  "partner"  is  discussed  infra,  this  ch.,  sec.  12(a). 

The  Commission  recommended  earlier  that  the  decision  whether  or  not  to  conduct  an 
inquest  should  he  made  hy  the  regional  coroner  Sec  supra,  this  ch.,  sec  8(h). 
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summary  of  the  investigation  report.  Notwithstanding  the  Freedom  of 
Information  and  Protection  of  Privacy  Act,  however,  the  regional  coroner 
should  be  permitted  to  disclose  additional  information  to  properly  interested 
persons,  taking  into  account  the  nature  of  their  relationship  with  the  deceased.  In 
every  case,  however,  information  that  would  identify  any  third  party  should  be 
deleted  from  the  information  released. 

Accordingly,  the  Commission  recommends  that  section  26(1)  of  the 
Coroners  Act  should  be  amended  to  provide  that,  where  the  regional  coroner's 
final  decision  is  to  not  hold  an  inquest,  the  regional  coroner  shall  deliver  to  the 
person  requesting  the  inquest  the  reasons  for  the  decision  in  writing,  together 
with  the  summary  of  the  investigation  report,  subject  to  the  provisions  of  the 
Freedom  of  Information  and  Protection  of  Privacy  Act,  and  any  additional 
information  that  the  regional  coroner  considers  necessary  to  provide  sufficient 
information  to  permit  the  person  to  assess  the  validity  of  the  decision  and  to 
consider  whether  the  person  wishes  to  challenge  the  decision.  The  Commission 
further  recommends  that,  notwithstanding  the  Freedom  of  Information  and 
Protection  of  Privacy  Act,  the  regional  coroner  should  be  permitted  to  disclose 
additional  information  to  properly  interested  persons,  taking  into  account  the 
nature  of  their  relationship  with  the  deceased.  In  every  case,  however, 
information  that  would  identify  any  third  party  should  be  deleted  from  the 
information  released,  and  we  so  recommend. 

At  present,  where  the  final  decision  of  the  coroner  is  to  not  hold  an 
inquest,  the  person  making  the  request  may  ask  the  Chief  Coroner  to  review  the 
decision.  Section  26(2)  of  the  Coroners  Act  provides  as  follows: 

26. — (2)  Where  the  final  decision  of  a  coroner  under  subsection  (1)  is  to  not 
hold  an  inquest,  the  person  making  the  request  may,  within  twenty  days  after  the 
receipt  of  the  decision  of  the  coroner,  request  the  Chief  Coroner  to  review  the 
decision  and  the  Chief  Coroner  shall  review  the  decision  of  the  coroner  after 
giving  the  person  requesting  the  inquest  an  opportunity  to  state  his  or  her  reasons 
either  personally,  by  the  person's  agent  or  in  writing. 

The  Act,  however,  provides  no  guidance  as  to  the  basis  upon  which  the  Chief 
Coroner  should  exercise  his  or  her  discretion. 

We  have  concluded  that,  when  a  properly  interested  person  requests  the 
Chief  Coroner  to  review  a  decision  made  by  the  regional  coroner  to  not  call  an 
inquest,  the  Chief  Coroner  should  consider  the  stated  purposes  for  coroners' 
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inquests,  and  the  utility  and  effectiveness  of  a  public  inquiry  in  the  particular 
case.  Ordinarily,  this  would  involve  a  consideration  of  the  following  factors: 

(1)  whether  there  are  issues  of  sufficient  importance  to  warrant  a 
public  inquiry,  within  the  scope  of  the  stated  purposes  of  an 
inquest,  including  the  need  to  address  unanswered  questions; 

(2)  whether  a  public  inquiry  will  effectively  advance  the  underlying 
purpose  or  purposes;  and 

(3)  whether  the  inquest  will  be  duplicative  of  another  inquiry,  whether 
completed,  in  progress,  or  anticipated. 

Accordingly,  the  Commission  recommends  that  section  26(2)  of  the 
Coroners  Act  should  be  amended  to  provide  that,  where  the  Chief  Coroner  is 
requested  to  review  the  decision  of  the  regional  coroner  to  not  hold  an  inquest, 
in  making  his  or  her  decision  the  Chief  Coroner  should  consider  the  stated 
purposes  for  coroners'  inquests,  and  the  utility  and  effectiveness  of  a  public 
inquiry  in  the  particular  case. 

Upon  such  a  review,  the  Chief  Coroner  would  have  the  power  either  to 
reverse  the  decision  of  the  regional  coroner  or  to  reject  the  application.  Of 
course,  the  Chief  Coroner  could  also  conclude  that  the  applicant  was  not  a 
"properly  interested  person"  and  consequently  did  not  have  standing  to  bring  the 
application.  Where  the  Chief  Coroner  determines  that  no  inquest  should  be 
conducted — that  is,  where  the  Chief  Coroner  rejects  the  application — we  have 
concluded  that  written  reasons  for  the  decision  should  be  provided  to  the 
applicant.  We  have  further  concluded  that  the  Chief  Coroner  should  be  required 
to  provide  not  only  the  reasons  for  the  decision,  but  also  sufficient  information 
to  assess  the  validity  of  that  decision.  Notwithstanding  the  Freedom  of 
Information  and  Protection  of  Privacy  Act,  the  Chief  Coroner  should  be 
permitted  to  disclose  additional  information  to  properly  interested  persons, 
taking  into  account  the  nature  of  their  relationship  with  the  deceased.  In  every 
case,  however,  information  that  would  identify  any  third  party  should  be  deleted 
from  the  information  released. 

The  Commission  recommends,  therefore,  that  section  26(2)  of  the 
Coroners  Act  should  be  amended  to  provide  that,  where  the  Chief  Coroner's 
decision  is  to  reject  the  request,  the  Chief  Coroner  shall  deliver  the  reasons  for 
the  decision  in  writing,  together  with  any  additional  information  that  the  Chief 
Coroner  considers  necessary  to  provide  sufficient  information  to  permit  the 
person  to  assess  the  validity  of  the  decision  and  to  consider  whether  the  person 
wishes  to  challenge  the  decision.  The  Commission  further  recommends  that, 
notwithstanding  the  Freedom  of  Information  and  Protection  of  Privacy  Act,  the 
Chief  Coroner   should   be   permitted   to   disclose   additional    information    to 
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properly  interested  persons,  taking  into  account  the  nature  of  their  relationship 
with  the  deceased.  In  every  case,  however,  information  that  would  identify  any 
third  party  should  be  deleted  from  the  information  released,  and  we  so 
recommend. 


(g)       Reviewing  the  Chief  Coroner's  Decision:  The  Coroners' 
Review  Board 

After  obtaining  a  decision  not  to  hold  an  inquest  from  both  the  regional 
coroner  and  the  Chief  Coroner,  a  properly  interested  person  might  decide  that  an 
opinion  from  a  decision-maker  outside  the  coroner  system  would  be  desirable. 
The  current  Act,  however,  prohibits  such  a  review.  Section  26(3)  provides  that 
"[sjubject  to  section  22  [which  permits  the  Minister  to  direct  a  coroner  to  hold 
an  inquest],  the  decision  of  the  Chief  Coroner  is  final".  Thus,  at  present,  the 
only  avenues  for  relief  would  be  either  to  petition  the  Minister,  or  to  bring  an 
application  for  judicial  review.  However,  both  avenues  are  unlikely  to  provide  a 
remedy,  particularly  if  the  Chief  Coroner  has  listened  fairly  to  the  bases  for  the 
review.  Nevertheless,  the  person  might  not  be  content  with  the  decision.  She 
might  believe,  for  example,  that  the  Chief  Coroner  did  not  appreciate  fully  the 
circumstances  or  implications  of  the  death.  In  our  view,  a  procedure  for  review 
should  be  available  to  properly  interested  persons,  without  resort  to  formal 
litigation. 
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In  the  1971  Coroners  Report,  the  Commission  recommended  that  the 
new  Coroners  Act  should  create  a  Coroners'   Council,  consisting  of  three 
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members,  to  consider  the  proposed  appointment  of  coroners,     and  to  hear 
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complaints  about  coroners.  Such  a  Council  was  established  in  the  1972 
legislation.  While  the  current  Act  does  not  provide  a  role  for  the  Council  in  the 
appointment  process,  it  does  provide  a  disciplinary  role,  although  it  would 
appear  to  be  rarely  used. 

We  have  concluded  that  a  Coroners'  Review  Board  should  be  established 
to  replace  the  Coroners'  Council.  The  Board  should  have  the  authority  to  deal 
with  applications  for  review  of  a  decision  by  the  Chief  Coroner  denying  an 
inquest.  It  should  also  have  the  authority  to  deal  with  applications  for  review  of 
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Supra,  note  12. 

Ibid.,  at  51. 

Ibid.,  at  52. 

The  Coroners  Act,  1972,  S.O.  1972,  c.  98,  s.  6. 

See  Coroners  Act,  supra,  note  3,  ss.  6  and  7. 
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various  other  decisions  by  the  Chief  Coroner  that  relate  to  the  decision  to  call  an 
inquest,  the  ability  of  a  person  to  challenge  those  decisions,  and  the  general 
accountability  of  the  coroner  system.  In  addition,  the  Coroners'  Review  Board 
should  hear  complaints  about  coroners  and  recommend  appropriate  disciplinary 
action  to  the  Minister,  including  the  possibility  of  dismissal.  The  members  of  the 
Board  should  be  appointed  on  a  part-time  basis,  and  should  sit  in  panels  of 
three,  which  should  include  a  justice  of  the  Ontario  Court  (General  Division) 
and  a  pathologist.  The  Board's  procedures  should  be  informal,  although  we 
believe  that  it  should  establish  its  own  rules  of  practice.  Further,  all  applicants 
should  be  entitled  to  be  represented  by  counsel,  and  applications  should  be  dealt 
with  by  oral  hearing,  if  requested. 

The  Commission  recommends,  therefore,  that  section  26(3)  of  the 
Coroners  Act  should  be  repealed.  The  Commission  further  recommends  that  the 
Coroners  Act  should  be  amended  to  abolish  the  Coroners'  Council  and  to 
establish  a  Coroners'  Review  Board,  having  the  following  powers: 

1 .  to  review  and  reverse  a  decision  of  the  Chief  Coroner: 

(a)  denying  an  inquest; 

(b)  determining  that  an  applicant  is  not  a  properly  interested 
person; 

(c)  limiting  or  refusing  access  to  an  investigation  report  or 
reasons  for  a  decision  not  to  call  an  inquest; 

(d)  determining  whether  two  or  more  deaths  should  be  the 
subject  of  a  single  inquest;  and 

(e)  where  an  inquest  has  been  completed  and  a  finding  made, 
determining  whether  a  new  inquest  should  be  conducted  or 
whether  the  death  should  be  made  the  subject  of  a  new 
inquest  together  with  one  or  more  other  deaths;  and 

2.  to  hear  complaints  about  the  conduct  of  coroners,  and  to 
recommend  to  the  Minister  such  disciplinary  action  as  it  sees  fit, 
including  suspension  or  dismissal. 

The  Commission  also  recommends  that  the  members  of  the  Coroners' 
Review  Board  should  be  appointed  on  a  part-time  basis,  and  should  sit  in  panels 
of  three.  Moreover,  as  indicated  above,  we  are  of  the  opinion  that  each  panel 
should  include  a  justice  of  the  Ontario  Court  (General  Division)  and  a 
pathologist,  and  we  so  recommend. 


220 


Finally,  we  turn  to  the  effect  of  a  decision  by  the  Coroners'  Review 
Board.  We  have  concluded,  and  therefore  recommend,  that  decisions  of  the 
Coroners'  Review  Board  dealing  with  the  discipline  of  coroners  should  be 
subject  to  appeal  to  the  Divisional  Court.  All  other  decisions,  however,  should 
be  final  and  binding  and  should  not  be  subject  to  judicial  review. 

9.         PREPARING  FOR  THE  INQUEST 

(a)       Appointment  of  the  Presiding  Coroner 
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Earlier  in  this  chapter,  we  recommended  that  the  role  of  the  coroner 
should  be  bifurcated,  and  that  investigating  coroners  should  be  responsible  for 
all  initial  investigations  and  pre-inquest  case  preparation,  while  presiding 
coroners  should  be  responsible  for  conducting  inquests. 

Once  the  decision  has  been  made  to  conduct  an  inquiry,  a  presiding 
coroner  should  be  designated  by  the  Chief  Coroner  to  conduct  the  inquest.  Since 
this  coroner  has  no  investigative  responsibilities,  there  can  be  no  concern  about 
pre-involvement  or  prejudgment  of  the  issues.  The  Chief  Coroner,  with  the 
advice  of  the  regional  coroner,  will  be  in  the  best  position  to  determine  which  of 
the  potential  presiding  coroners  is  best  suited  to  the  inquest,  given  its  subject- 
matter,  location,  and  expected  complexity.  The  Commission  recommends, 
therefore,  that,  where  an  inquest  is  to  be  held,  the  Chief  Coroner  should  appoint 
the  presiding  coroner  to  conduct  the  inquest. 

In  certain  controversial  cases,  even  this  degree  of  separation  will  not 
satisfy  the  interest  of  ensuring  not  only  the  fact  of  impartiality,  but  also  the 
appearance  of  impartiality.  This  might  arise,  for  example,  where  there  are 
allegations  of  serious  misconduct  against  governmental  officials.  In  such 
circumstances,  the  need  to  instill  public  confidence  in  the  system,  and  to  allay 
public  concerns,  might  suggest  that  an  external  commissioner  ought  to  be 
appointed  to  conduct  the  inquest.  Section  23(1)  of  the  current  Act  provides  for 
such  appointments  in  the  following  terms: 

23. — (1)  The  Minister  may  appoint  a  commissioner  to  conduct  an  inquest  in 
place  of  a  coroner  where  the  Minister  considers  it  advisable. 

This  section,  therefore,  empowers  the  Minister  to  appoint  a  commissioner 
when  some  distance  from  governmental  agencies  appears  desirable,  although 
the  section  appears  never  to  have  been  used.  In  Quebec,  senior  members  of  the 
bar  have  been  appointed  recently  to  preside  over  inquests  in  which  there  were 
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Supra,  this  ch.,  sec.  6(c). 
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clear  expectations  of  controversy,   including  questioning  the  judgment  and 
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actions  of  officials  and  allegations  of  racism.  We  have  concluded  that  the 
Chief  Coroner  should  consider  seeking  an  external  appointment  in  appropriate 
cases.  Accordingly,  the  Commission  recommends  that,  in  appropriate  cases, 
such  as  highly  controversial  cases  involving  actions  of  governmental  agencies, 
the  Chief  Coroner  should  request  the  appointment  of  a  special  commissioner,  as 
currently  empowered  by  section  23(1)  of  the  Coroners  Act,  to  ensure  both 
independence  and  the  appearance  of  independence. 

(b)      The  Coroner's  Counsel 

Where  an  inquest  is  to  be  conducted,  the  presiding  coroner  will  require 
the  assistance  of  counsel.  Counsel  to  the  coroner  should  have  the  primary 
responsibility  of  presenting  the  case  at  the  inquest,  with  the  preparatory 
assistance  of  the  investigating  coroner's  report  and  advice.  In  our  view,  the 
coroner's  counsel  should  play  a  role  similar  to  that  of  commission  counsel  at  a 
public  inquiry.  Accordingly,  it  should  be  the  responsibility  of  counsel  to 
organize  and  present  the  case  in  a  full  and  fair  manner. 

In  most  cases,  at  present,  counsel  to  the  coroner  is  from  the  local  Crown 
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Attorney's  office.     Section  30(1)  of  the  Coroners  Act  provides  as  follows: 

30. — (1)  Every  coroner  before  holding  an  inquest  shall  notify  the  Crown 
Attorney  of  the  time  and  place  at  which  it  is  to  be  held  and  the  Crown  Attorney  or 
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In  one  case,  Harvey  Yarosky  was  appointed  to  preside  over  the  inquest  inquiring  into  the 
death  of  a  young  black  man  shot  by  a  Montreal  police  officer.  Guy  Gilbert  was  appointed 
on  June  18,  1991  to  preside  over  the  inquest  into  the  death  at  Oka  of  Corporal  Lemay  of 
the  Surety  Quebec.  These  appointments  were  made  pursuant  to  the  Quebec  Act,  supra, 
note  42,  s.  7,  as  am.  by  S.Q.  1986,  c.  86,  s.  38  and  S.Q.  1988,  c.  46,  s.  24. 

The  current  Ontario  practice  seems  to  be  to  restrict  the  conduct  of  inquests  generally  to  a 
small  group  of  coroners.  The  most  senior  and  experienced  coroners  are  assigned  to 
expectedly  "high  profile"  cases.  For  example,  Chief  Coroner  Young  presided  over  the 
inquest  into  the  death  of  Jonathan  Yeo,  who  shot  himself  after  killing  2  women  while  he 
was  out  on  bail.  See  Verdict  of  Coroner's  Jury  into  the  Death  of  Jonathan  Yeo  (Ont., 
August  17,  1992)  ("Yeo  inquest").  Deputy  Chief  Coroner  Cairns  presided  over  the  inquest 
into  the  death  of  Christopher  Stephenson,  an  11 -year  old  boy  who  had  been  sexually 
assaulted  and  killed  by  a  man  recently  released  from  the  penitentiary  on  mandatory' 
supervision.  That  inquest  lasted  from  September  8,  1992  to  January  22,  1993.  See  Verdict 
of  Coroner's  Jury  into  the  Death  of  Christopher  Stephenson  (Ont.,  January  22,  1993) 
("Stephenson  inquest"). 

One  exception  was  the  Yeo  inquest,  supra,  note  94,  in  which  a  private  barrister  was 
appointed  as  counsel  because  of  the  concern  that  decisions  made  by  representatives  of  the 
Crown  Attorney's  office  would  be  in  question. 
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barrister  and  solicitor  or  any  other  person  designated  by  him  or  her  shall  attend 
the  inquest  and  shall  act  as  counsel  to  the  coroner  at  the  inquest. 

Most  of  the  legal  issues  that  arise  at  inquests  are  matters  of  administrative 
law,  not  criminal  law.  While  some  Crown  Attorneys  take  a  great  interest  in 
inquests,  we  believe  that  the  appointment  of  coroner's  counsel  involves  special 
considerations.  Counsel  should  be  appointed  by  the  presiding  coroner,  in 
consultation  with  the  regional  coroner's  office,  with  a  view  to  the  subject-matter 
of  the  case  and  its  potential  complexity.  While  Crown  Attorneys  and  Assistant 
Crown  Attorneys  should  not  be  precluded  from  acting  as  counsel  at  inquests,  the 
nature  of  the  inquiry  might  suggest  that  a  private  barrister  would  be  a  more 
appropriate  person  to  present  the  case.  This  will  be  especially  true  when  the 
subject-matter  of  the  inquiry  places  in  question  the  conduct  of  local  officers  or 
representatives  of  local  institutions.  The  independence  of  the  inquiry,  and  the 
appearance  of  independence,  should  be  the  determinative  factor.  Accordingly, 
the  Commission  recommends  that  section  30(1)  of  the  Coroners  Act  should  be 
amended  to  provide  that,  before  holding  an  inquest,  the  presiding  coroner,  in 
consultation  with  the  regional  coroner's  office,  shall  appoint  a  barrister  and 
solicitor  to  act  as  counsel  to  the  coroner  at  the  inquest.  The  Commission  further 
recommends  that  counsel  to  the  coroner  should  have  the  duty  to  marshall  and 
present  the  principal  evidence  at  the  inquest  in  a  full  and  fair  manner,  and  to 
offer  advice  to  the  coroner  as  requested. 

(c)       Standing  at  Inquests  and  the  Cost  of  Participation 

(i)        Standing  at  Inquests 

It  will  be  recalled  that,  in  order  for  a  person  to  be  granted  standing  under 
the  present  legislation,  the  coroner  must  find  that  the  applicant  is  "substantially 
and  directly  interested  in  the  inquest".     The  history  of  the  application  of  the 
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"substantial  and  direct  interest"  test,  discussed  above,     has  demonstrated  that 
the  test,  which  embodies  a  private  law  approach,  might  limit  participation 


96 


97 


See  Coroners  Act,  supra,  note  3,  s.  41(1),  which  provides  as  follows: 

41. — (1)  On  the  application  of  any  person  before  or  during  an  inquest,  the  coroner 
shall  designate  the  person  as  a  person  with  standing  at  the  inquest  if  the  coroner  finds 
that  the  person  is  substantially  and  directly  interested  in  the  inquest. 

Standing  is  discussed  supra,  ch.  3,  sec.  5(b)(iii). 
Supra,  ch.  3,  sec.  5(b)(iii)a. 
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unduly.  We  have  concluded  that  such  an  approach  is  not  appropriate  for  an 
inquiry  that  operates  entirely  in  the  public  interest.  In  our  view,  the  test  for 
standing  at  coroners'  inquests  should  be  consistent  with  the  expanded 
conception  of  appropriate  interest  as  applied  in  Stanford  v.  Regional  Coroner 
Eastern  Ont.,     supplemented  by  a  clearly  expressed  public  interest  criterion. 

The  first  branch  of  the  test  should  be  broader  than  the  current  "substantial 
and  direct  interest"  test.  We  prefer  the  "sufficient  interest"  test,  which  is  the 
standard  used  currently  in  a  number  of  Australian  states.  In  our  1989  Report 
on  the  Law  of  Standing,  we  advocated  an  expanded  conception  of  standing  to 
promote  public  accessibility.  A  test  requiring  that  an  applicant  for  standing  have 
a  "sufficient  connection"  to  the  death,  or  the  subject-matter  of  the  inquest, 
should  ensure  that  all  individuals  and  groups  who  can  claim  a  real  and 
legitimate  interest  in  hearing,  challenging,  or  adducing  evidence  should  be  able 
to  do  so.  Along  with  members  of  the  deceased's  family,  caregivers,  and 
custodians,  we  would  anticipate  that  co-workers,  employers,  and  those  who 
experienced  common  risks  or  a  common  environment  with  the  deceased  would 
qualify  in  appropriate  circumstances.  Of  course,  anyone  who  might  be 
concerned  that  evidence  given  at  the  inquest  might  attribute  fault,  or  affect  their 
reputation  adversely  in  the  minds  of  the  public,  would  also  likely  qualify  for 
standing. 

The  second  branch  of  our  proposed  test  should  reflect  the  evolving  law  of 
public  interest  intervention.  We  believe  that  standing  should  be  granted  to  any 
person  or  group  that  is  able  to  demonstrate  a  genuine  interest  in  the  issues  and 
that  would  bring  a  relevant  and  necessary  dimension  to  the  process — that  is,  a 
voice  that  would  not  be  present  otherwise  and  that  would  add  to  the  fullness  of 
the  inquiry.  Essentially,  both  tests  encompass  the  question  whether  the 
claimant's  participation  conforms  with,  or  will  enhance,  the  objectives  of  the 
inquiry. 

We  recognize  that,  under  our  proposal,  certain  inquests  might  have  a 
greater  number  of  participants  than  they  would  have  at  present.  We  believe, 
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See  Manson,  "Standing  in  the  Public  Interest  at  Coroner's  Inquests  in  Ontario"  (1988), 
20  Ottawa  L.  Rev.  637.  See,  also,  Bechard,  "The  Issue  of  Granting  Standing  at  Inquests" 
(1991-92),  34  Crim.  L.Q.  55. 

(1989),  38  Admin.  L.R.  141,  33  O.A.C.  241  (C.A.)  (also  referred  to  as  Stanford  v.  Harris). 
discussed  supra,  ch.  3,  sec.  5(b)(iii)a(3). 

See,  for  example,  New  South  Wales  Coroners  Act,  1980,  Act  No.  27,  s.  32,  and  Western 
Australia  Coroners  Act,  1920,  1 1  Geo.  5,  No.  24,  s.  24,  as  am.  by  1979,  No.  98,  s.  14. 

Ontario  Law  Reform  Commission,  Report  on  the  Law  of  Standing  (1989). 
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however,  that  this  will  not  result  necessarily  in  increased  expense  or  delay.  First, 
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as  we  propose  below,  juries  will  not  be  required  in  all  inquests.  Secondly,  it  is 
anticipated  that  pre-hearing  procedures  will  have  the  effect  of  reducing  the  time 
actually  required  at  the  inquest.  Finally,  in  accordance  with  our  earlier 
recommendation,  the  presiding  coroner  will  have  experience  in  conducting 
public  hearings  and  resolving  issues  of  procedure  and  relevance. 

The  Commission  therefore  recommends  that  section  41(1)  of  the 
Coroners  Act  should  be  amended  to  provide  that  the  presiding  coroner  shall 
designate  a  person  or  group  as  a  person  or  group  with  standing  at  the  inquest  if 
the  presiding  coroner  finds  that  the  person  or  group  (a)  has  a  sufficient 
connection  to  the  death  or  the  subject-matter  of  the  inquest,  or  (b)  has  a  genuine 
interest  in  a  material  issue,  and  can  add  an  important  dimension  to  the  inquiry. 


(ii)       The  Cost  of  Participation 

Our  earlier  discussion  of  the  evolution  of  standing  demonstrates  the 
significant  changes  that  have  occurred  since  1972.  As  a  result  of  our  concern  to 
ensure  that  everyone  with  a  legitimate  interest  in  an  inquest  is  entitled  to 
participate,  we  consider  not  only  the  question  of  standing,  but  also  the  ability  of 
a  person  to  participate  fully,  in  light  of  the  potential  cost  of  a  protracted  inquest. 

While  inquests  are  ordinarily  less  formal  than  judicial  proceedings,  they 
often  require  the  resolution  of  complex  legal  issues,  particularly  where  there  are 
multiple  parties  representing  adverse  and  disparate  interests.  These  issues  might 
include,  for  example,  questions  of  procedure,  pre-hearing  disclosure,  or  the 
admissibility  of  evidence.  Obviously,  there  is  no  requirement  that  a  person 
granted  standing  at  an  inquest  be  represented  by  counsel.  Other  parties  with 
similar  interests  might  be  represented,  and  necessary  questions  might  be  raised 
through  their  counsel.  However,  in  many  cases,  parties  who  have  been  granted 
standing  will  want  separate  representation  to  ensure  that  their  position  is 
advocated  fully.  This  raises  the  question  of  who  should  be  responsible  for  the 
cost  of  such  representation. 
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Infra,  this  ch.,  sec.  9(d). 

For  example,  we  recommend  below  that  the  issue  of  standing  should  be  determined  at  a 
pre-inquest  hearing.  See  infra,  this  ch.,  sec.  9(e). 

Supra,  this  ch.,  sec.  6(c). 

Supra,  ch.  3,  sec.  5(b)(iii)a. 
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This  problem  was  raised  in  stark  form  by  the  inquest  into  the  death  of 
Christopher  Stephenson,  an  eleven-year  old  boy  who  had  been  sexually 
assaulted  and  killed  by  Joseph  Fredericks.  Mr.  Fredericks  had  been  released 
from  penitentiary  on  mandatory  supervision  only  three  months  before  the  death. 
After  spending  the  first  nine  years  of  his  life  in  foster  homes,  Mr.  Fredericks 
spent  many  years  in  numerous  institutions,  including  an  orphanage,  five  years  in 
a  hospital  for  developmentally  handicapped  children,  twenty-two  years  at  the 
maximum  security  Oak  Ridge  division  of  the  Mental  Health  Centre  at 
Penetanguishene,  a  sentence  in  a  provincial  correctional  facility,  and  five  years 
in  the  penitentiary.  The  coroner  and  his  counsel  decided  that  the  case  presented 
an  opportunity  to  inquire  into  the  various  government  and  community  facilities 
that  responded  to  Mr.  Fredericks'  violent  behaviour. 

Members  of  the  Stephenson  family  retained  their  own  counsel,  who 
played  a  very  active  role  at  the  inquest,  pursuing  issues  vigorously  and 
preparing  extensive  submissions  for  the  jury. 

In  addition  to  the  findings  of  fact,  the  jury  verdict  contained  seventy-one 
recommendations.  These  recommendations  canvassed  many  aspects  of  the 
release  process  and  the  criminal  justice  system,  particularly  in  relation  to  sex 
offenders.  The  recommendations  received  considerable  public  and  media 
attention,  especially  Recommendation  No.  1,  that  is,  that  Canada  pass  a  statute 
that  would  permit  the  "continued  detention  of  sexually  violent  predators  beyond 
expiration  of  their  sentences". 
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Conducted  by  Deputy  Chief  Coroner  Dr.  J.  Cairns,  in  the  City  of  Brampton,  on  May  1 1 
and  12,  1992,  and  September  8,  1992  to  January  22,  1993.  See  Stephenson  inquest,  supra, 
note  94. 

The  jury  included  a  3-page  summary  of  the  events  of  Mr.  Fredericks'  life  in  their  verdict. 
See  Stephenson  inquest,  ibid.,  at  4-6.  The  jury  noted,  at  4: 

We  the  members  of  the  Jury  have  numerous  recommendations  as  a  result  of  this 
Inquest  and  we  feel  it  is  necessary  to  have  an  understanding  of  the  life  of  Joseph 
Fredericks  to  comprehend  the  importance  of  these  recommendations. 

Approaching  the  inquest  in  this  expansive  way  differed  markedly  from  the  approach  that 
has  been  taken  by  coroners  presiding  over  inquests  into  deaths  in  prisons  and 
penitentiaries.  In  these  cases,  the  set  of  relevant  issues  is  often  limited  to  those  that  are 
related  directly  to  the  death,  by  arguing  that  an  inquest  is  not  a  Royal  Commission  into  the 
prison  system.  In  the  Commission's  view,  the  approach  adopted  by  Deputy  Chief  Coroner 
Cairns  accords  more  closely  with  the  real  societal  purposes  of  inquests. 

See  Stephenson  inquest,  ibid.,  at  8,  and  Appendix  "A".  The  jury  recommended  that  this 
statute  be  modelled  after  the  Washington  State  Community  Protection  Act,  1990,  c.  3. 
Shortly  thereafter,  a  bill  was  prepared  by  the  federal  Solicitor  General  and  circulated  for 
comments.  To  date,  it  has  not  been  tabled  in  the  House  of  Commons. 
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The  Stephenson  family  received  a  bill  from  their  lawyer  for 
approximately  $300,000.  Prior  to  the  jury  verdict,  the  coroner  had  ruled  that  it 
was  beyond  the  function  of  the  jury  to  make  any  recommendation  with  respect 
to  the  payment  of  the  family's  costs.  After  the  inquest,  however,  the  issue 
received  considerable  attention.  Most  of  the  participants,  including  some  of  the 
jury  members,  agreed  that  the  lawyer  retained  by  the  Stephensons  was  an 
important  part  of  the  inquest  process.  He  was  retained  privately — and  his  fees 
were  negotiated  privately — while  counsel  for  the  coroner,  the  Solicitor  General 
of  Canada,  and  various  provincial  ministries,  were  employed  or  retained  by  the 
government.  The  Stephenson  inquest  raised  the  question  whether  the  inquest 
system  itself  should  take  responsibility,  in  whole  or  in  part,  for  the  payment  of 
counsel,  in  order  to  ensure  that  all  parties  with  standing  have  a  fair  opportunity 
to  participate  and  to  enhance  the  efficacy  of  the  inquest.  In  most  cases,  the 
persons  that  will  be  granted  standing  at  an  inquest  will  fall  into  one  of  three 
groups:  (1)  members  of  the  deceased's  family;  (2)  persons  about  whom  adverse 
allegations  may  be  made  at  the  inquest,  for  example,  employers,  professionals, 
or  relevant  institutional  or  governmental  agencies;  and  (3)  public  interest 
representatives.  Any  of  these  persons  are  entitled  to  be  represented  by  counsel. 
Most  governmental,  institutional,  or  corporate  entities  have  in-house  counsel  or 
ready  access  to  counsel.  Individuals,  on  the  other  hand,  must  retain  counsel 
privately.  While  the  Stephenson  case  provides  a  dramatic  example  of  the 
potential  cost  of  inquest  participation,  it  is  not  representative  of  the  ordinary 
situation. 

In  Ontario,  an  individual  is  entitled  to  make  an  application  to  the  Ontario 
Legal  Aid  Plan  for  a  certificate  that  will  enable  the  person  to  retain  counsel  from 
a  panel  of  lawyers  who  have  agreed  to  be  paid  in  accordance  with  the  legal  aid 
tariff.  While  the  tariff  is  intended  to  approximate  the  "fees  customarily  paid 
by  a  client  of  modest  means",  it  is  significantly  lower  than  the  hourly  and  per 
diem  rates  that  a  litigation  lawyer  would  charge  a  private  client.  An 
unincorporated  public  interest  group  is  also  entitled  to  make  an  application  to 
the  Legal  Aid  Plan.      The  availability  of  assistance  from  the  Legal  Aid  Plan, 
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See  Legal  Aid  Act,  R.S.O.  1990,  c.  L.9,  s.  13(c)(iii),  which  gives  discretion  to  the  area 
director  in  cases  "before  a  quasi-judicial  or  administrative  board  or  commission". 

See,  for  example,  the  legal  aid  tariffs  established  in  the  Regulations  under  the  Legal  Aid 
Act,  R.R.O.  1990,  Reg.  710  [hereinafter  referred  to  as  "Legal  Aid  Regulations"],  Sch.  2 
(Fees  in  Criminal  Matters),  note  C,  and  Sch.  3  (Fees  in  Civil  Matters),  note  C. 

See  ibid.,  Sch.  3,  note  C,  and  Table,  Part  I,  for  the  rates  applicable  to  inquests. 

Depending  on  the  nature  of  the  inquest,  it  might  also  be  possible  to  obtain  counsel  through 
a  specialized  community  clinic  funded  by  the  Ontario  Legal  Aid  Plan.  For  example,  the 
public  interest  group,  People  First,  was  represented  by  the  Advocacy  Resource  Centre  for 
the  Handicapped  in  People  First  of  Ontario  v.  Porter,  supra,  note  23. 
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however,  is  not  guaranteed.  The  Plan  area  director  has  the  discretion,  in  such 
cases,  whether  to  grant  a  certificate.  With  respect  to  a  member  of  the  deceased's 
family,  it  would  appear  that,  at  present,  a  certificate  will  ordinarily  be  granted, 
subject  only  to  the  family  member  meeting  the  financial  qualifications.  For 
other  persons  with  standing,  the  area  director  may  consider  whether  there  is  a 
need  for  separate  representation  or  whether  other  participants  with  counsel  share 
an  interest.  The  decision  of  the  area  director  can  be  appealed  to  the  area 
committee,  a  local  review  body  appointed  by  the  Legal  Aid  Committee  of  the 
Law  Society  of  Upper  Canada.  A  public  interest  group  seeking  legal  aid 
assistance  must  apply  to  the  Group  Application  and  Test  Case  Sub-Committee 
of  the  Legal  Aid  Committee,  which  has  the  discretion  to  recommend  funding  for 
the  fees  and  disbursements  incurred  at  an  inquest.  The  Sub-Committee,  which 
consists  of  a  number  of  lawyers  and  lay  people,  meets  monthly  to  consider 
applications  according  to  stipulated  criteria  in  order  to  determine  whether 
publicly  funded  representation  is  warranted.  The  Sub-committee  is  an  advisory 
body  only.  Its  recommendations  are  sent  to  the  area  director  or  to  the  area 
committee  of  the  Ontario  Legal  Aid  Plan,  depending  on  who  has  jurisdiction, 
which  makes  the  final  decision  as  to  whether  or  not  a  legal  aid  certificate  will  be 
issued.  The  normal  internal  legal  aid  appeal  remedies  apply. 

Generally,  the  provision  of  legal  aid  is  premised  on  financial  need. 
However,  the  Plan  recognizes  that  the  cost  of  lengthy  proceedings  would 
impose  an  unreasonable  financial  burden  on  most  middle  income  people.  In 
some  situations,  it  is  possible  to  negotiate  an  arrangement  in  which  the  Legal 
Aid  Plan  guarantees  the  fees,  but  some  contribution  from  the  client  is  required. 
The  arrangement  might  include  some  initial  payment  by  the  client,  payments 
over  time,  or  a  combination  of  both.  In  any  case,  the  lawyer  retained  would  be 
paid  according  to  the  legal  aid  tariff. 

There  are  two  situations  in  Ontario  in  which  the  nature  of  the  proceeding 
has  persuaded  the  Legislature  to  provide  a  different  model  for  ensuring  adequate 
legal  representation.  These  are  large-scale  environmental  cases  heard  by  specific 
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It  is  possible  that  restrictions  might  be  imposed  in  the  future  in  respect  of  representation  at 
coroners'  inquests  as  the  Legal  Aid  Plan  strives  to  deal  with  budgetary'  constraints. 

Legal  Aid  Act,  supra,  note  109,  s.  16(10). 

The  arrangement  might  even  include  an  agreement  to  contribute  "on  the  disposition  of  real 
or  personal  property".  See  s.  47(3)  of  the  Legal  Aid  Regulations,  supra,  note  1 10. 
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boards  and  class  actions.  In  both  situations,  the  Legislature  was 
contemplating  lengthy  and  complex  legal  proceedings  in  which  experienced 
counsel  would  be  essential  to  present  or  protect  a  party's  interest  effectively.  For 
the  environmental  cases,  an  intervenor  could  apply  for  funding  to  an  intervenor 
funding  panel,  which  would  assess  the  application  according  to  whether  the 
matter  affects  "a  significant  segment  of  the  public",  and  affects  "the  public 
interest  and  not  just  private  interests".  With  respect  to  class  actions,  plaintiffs 
may  apply  to  the  Class  Proceedings  Committee  of  the  Law  Society  of  Upper 
Canada,  which  will  consider  the  funding  application  with  regard  to  certain 
factors,  including  the  merits  of  the  case,  whether  reasonable  efforts  have  been 
made  to  raise  funds,  and  the  "extent  to  which  the  issues  in  the  proceeding  affect 
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the  public  interest". 

While  it  might  be  suggested  that  a  similar  funding  vehicle  should  be 
established  to  entertain  applications  from  persons  granted  standing  at  coroners' 
inquests,  in  our  view,  this  would  not  be  appropriate.  There  is  little  similarity 
between  the  two  situations  discussed  above  and  coroners'  inquests,  for  the 
following  reasons: 

1.  At  every  inquest,  the  counsel  to  the  coroner  has  the  primary 
responsibility  for  the  conduct  of  the  inquest. 

2.  Not  every  inquest  involves  lengthy  proceedings  or  deals  with 
complex  evidence. 

3.  There  is  no  reason  to  conclude  that  the  current  structure  and  policies 
of  the  Ontario  Legal  Aid  Plan  are  not  sufficient  to  deal  with  the 
needs  of  persons  granted  standing  at  inquests  in  Ontario. 

4.  There  is  no  reason  to  question  the  quality  of  representation  available 
pursuant  to  a  legal  aid  certificate.  The  majority  of  murder 
prosecutions  and  criminal  appeals  to  the  appellate  courts  are  very 
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See  the  Intervenor  Funding  Project  Act,  R.S.O.  1990,  c.  1.13.  The  relevant  boards  are  the 
Ontario  Energy  Board,  the  Environmental  Assessment  Board,  and  what  is  known  as  "joint 
board",  which  is  defined  in  s.  1  as  a  "joint  board  established  under  the  Consolidated 
Hearings  Act  to  consider  a  matter  arising  under  the  Environmental  Assessment  Act,  the 
Environmental  Protection  Act  or  the  Ontario  Water  Resources  Act". 

See  the  Law  Society  Amendment  Act  (Class  Proceedings  Funding),  1992,  S.O.  1992,  c.  7. 

Intervenor  Funding  Project  Act,  supra,  note  1 16,  ss.  4  and  7(1  )(a). 

Ibid,  s.  7(1  )(b). 

Regulation  on  Class  Proceedings  under  the  Law  Society  Act,  O.  Reg.  771/92,  s.  5. 
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capably  and  proficiently  conducted  by  lawyers  acting  on  legal  aid 
certificates. 

The  Commission  recommends,  therefore,  that  all  persons  or  groups 
granted  standing  at  an  inquest  should  be  considered  by  the  Ontario  Legal  Aid 
Plan  as  qualifying  for  assistance,  subject  to  the  relevant  financial  criteria. 
Assistance  should  be  denied  only  if  the  area  director  has  determined  that 
representation  will  be  duplicative  and  unnecessary  because  the  identical  interest 
is  already  represented  by  counsel.  The  Commission  further  recommends  that, 
where  an  applicant  does  not  meet  the  financial  criteria  established  by  the  Plan, 
the  Plan  should  consider  proposing  an  arrangement  by  which  assistance  can  be 
made  available,  subject  to  security  and  repayment.  Finally,  we  recommend  that 
a  decision  to  deny  legal  aid  to  a  person  or  group  granted  standing  at  an  inquest 
should  be  confirmed  by  the  deputy  director,  after  notice  to  the  applicant  of  the 
reasons  for  denial  and  the  provision  of  an  opportunity  to  respond. 

(d)      Juries 

Section  33(1)  of  the  Coroners  Act  provides  that,  "[e]xcept  as  provided 
in  subsection  (4),  every  inquest  shall  be  held  with  a  jury  composed  of  five 
persons".  While  the  use  of  a  coroner's  jury  might  expand  the  inquiry  process 
somewhat,  we  agree  with  the  rationale  given  for  the  use  of  the  jury  by  the 
majority  of  the  Supreme  Court  of  Canada  in  R.  v.  Sherratt: 

The  jury,  through  its  collective  decision  making,  is  an  excellent  fact  finder;  due  to 
its  representative  character,  it  acts  as  the  conscience  of  the  community;  the  jury 
can  act  as  the  final  bulwark  against  oppressive  laws  or  their  enforcement;  it 
provides  a  means  whereby  the  public  increases  its  knowledge  of  the  criminal 
justice  system  and  it  increases,  through  the  involvement  of  the  public,  societal 
trust  in  the  system  as  a  whole. 

The  jury  represents  the  community  and,  in  our  opinion,  should  continue 
to  be  the  key  instrumental  audience.  Given  the  purposes  of  the  inquest,  set  out 
above,  we  have  concluded  that  the  jury  should  be  retained  in  most  cases. 
While  some  inquests  might  involve  highly  technical  evidence,  in  our  view  this 
does  not  mean  that  juries  should  be  excluded.  It  is  important  that  evidence 
should  be  presented  in  a  manner  that  permits  scrutiny  by  members  of  the  public. 
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Supra,  note  3.  Section  33(4)  provides  that  "[w]ith  the  consent  of  the  Chief  Coroner,  an 
inquest  in  a  territorial  district  may  be  held  without  a  jury". 

[1991 J  1  S.C.R.  509,  at  523-24,  122  N.R.  241,  at  256-57. 

Supra,  this  ch.,  sec.  5(b). 
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On  the  other  hand,  many  inquests  involve  controversial  issues,  the  appreciation 
of  which  does  not  require  technical  expertise.  Rather,  they  require  common 
sense  about  matters  of  safety,  regulation,  and  care.  These  are  tasks  for  which 
intelligent  members  of  the  community  are  well-suited.  Moreover,  in  our  view, 
the  participation  of  the  jury  enhances  the  public  acceptability  of  the  ultimate 
decision.  Findings  and  recommendations  made  by  representatives  of  the 
community  can  instill  confidence  and  allay  concerns  about  the  operation  and 
accountability  of  governmental  institutions  and  the  conduct  of  officials, 
professionals,  and  organizations,  which  may  otherwise  be  immune  from  public 
scrutiny. 

While  we  have  concluded  that  the  jury  should  be  retained  in  most  cases, 
we  have  further  concluded  that  a  jury  might  not  be  necessary  in  the  case  of 
every  mandatory  inquest.  In  such  cases,  the  presiding  coroner  should  have  the 
power,  at  the  pre-inquest  hearing,  to  dispense  with  the  need  for  a  jury  if  the 
presiding  coroner  is  satisfied  that  the  death  was  the  result  of  natural  causes  and 
there  is  no  allegation  of  want  of  care  or  culpable  conduct.  We  emphasize  that,  in 
our  view,  the  presumptive  response  should  be  to  proceed  with  a  jury,  unless  the 
presiding  coroner  is  satisfied  that  these  two  conditions  have  been  fulfilled. 
Moreover,  we  believe  that  no  decision  to  dispense  with  a  jury  should  be  made 
until  after  notice  of  the  pre-inquest  hearing  has  been  given  to  all  properly 
interested  persons,  and  an  opportunity  has  been  afforded  to  make 
submissions. 

Accordingly,  the  Commission  recommends  that  section  33  of  the 
Coroners  Act,  which  provides,  in  part,  that  every  inquest  shall  be  held  with  a 
jury  composed  of  five  persons,  should  be  amended  to  provide  that,  at  a  pre- 
inquest  hearing  held  in  respect  of  a  mandatory  inquest,  the  presiding  coroner 
may  order  that  the  inquest  shall  proceed  without  a  jury  if  he  or  she  is  satisfied 
that  the  death  arose  from  natural  causes  and  there  is  no  allegation  of  neglect, 
misconduct,  or  want  of  care.  The  Commission  recommends  below  that  pre- 
inquest  hearings  should  be  conducted  upon  notice  to  all  properly  interested 
persons  and  any  person  or  group  who  requested  notice.  Consequently,  no 
decision  to  dispense  with  a  jury  would  be  made  until  after  notice,  and  an 
opportunity  to  make  submissions,  has  been  given. 
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Pre-inquest  hearings  are  discussed  infra,  this  ch.,  sec.  9(e). 
This  term  is  discussed  supra,  this  ch.,  sec.  8(f)- 
Infra,  this  ch.,  sec.  9(e). 
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With  respect  to  the  composition  of  the  jury  and  the  selection  of  jurors,  we 
agree  with  much  of  the  current  regime.  As  we  discussed  earlier,  section  33(2) 
of  the  Coroners  Act  requires  that  the  coroner  "direct  a  constable  to  select...  five 
persons  who  in  his  or  her  opinion  are  suitable  to  serve  as  jurors  at  an  inquest". 
The  jurors  are  selected  from  a  list  provided  by  the  sheriff,  "containing  names  of 
persons... taken  from  the  jury  roll  prepared  under  the  Juries  Act,  together  with 
their  ages,  places  of  residence  and  occupations". 

We  make  no  recommendation  about  the  retention  of  the  role  of  coroner's 
constable;  some  official  must  have  administrative  responsibilities  in  connection 
with  an  inquest.  However,  there  might  be  circumstances  in  which  it  is 
inappropriate  to  have  a  police  officer  perform  this  role,  and  consideration  should 
be  given  to  appointing  an  official  who  is  not  affiliated  with  a  police  force.  Under 
the  supervision  of  the  coroner,  this  official  should  be  responsible  for  selecting 
the  jury  panel,  who  should  continue  to  be  selected  from  the  same  jury  roll  as 
jurors  selected  for  judicial  proceedings.  We  believe,  however,  that  potential 
jurors  should  be  selected  in  a  manner  that  is  similar  to  the  manner  in  which 
jurors  are  selected  in  judicial  proceedings,  that  is,  randomly  and  not  according 
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to  specified  criteria.  The  object  is  to  select  a  jury  that  represents  the 
community.  Ultimately,  the  presiding  coroner  must  be  satisfied  that  the  jury 
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represents  the  community,  that  each  juror  is  eligible  to  serve,  and  that  each 
juror  is  unbiased.  Section  34(6)  of  the  Coroners  Act  provides  for  the  exclusion 
of  a  juror,  on  the  basis  of  interest  or  bias,  in  the  following  terms: 

34. — (6)  The  coroner  presiding  at  an  inquest  may  exclude  a  person  from 
being  sworn  as  a  juror  where  the  coroner  believes  there  is  a  likelihood  that  the 
person,  because  of  interest  or  bias,  would  be  unable  to  render  a  verdict  in 
accordance  with  the  evidence. 

In  the  view  of  the  Commission,  where  the  presiding  coroner  "believes 
there  is  a  likelihood  that  the  person,  because  of  interest  or  bias,  would  be  unable 
to  render  a  verdict  in  accordance  with  the  evidence",  the  coroner  should  be 
required  to  exclude  the  person  from  being  sworn  as  a  juror.  This  should  not  be  a 
matter  of  discretion  as  it  is  at  present  under  section  34(6).  Moreover,  the 
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Supra,  ch.  3,  sec.  5(b)(i). 

Coroners  Act,  supra,  note  3,  s.  34(2). 

See  the  Juries  Act,  R.S.O.  1990,  c.  J.3,  s.  27. 

With  respect  to  the  eligibility  of  jurors,  see  ss.  2-4  of  the  Juries  Act,  ibid.,  and  s.  34(3)  of 
the  Coroners  Act,  supra,  note  3,  which  provides  as  follows: 

34. — (3)  No  person  who  is  ineligible  to  serve  as  a  juror  under  the  Juries  Act  shall 
be  summoned  to  serve  or  shall  serve  as  a  juror  at  an  inquest. 
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Commission  has  concluded  that  a  person  should  be  excluded  from  being  sworn 
as  a  juror  not  only  where  there  is  actual  interest  or  bias,  but  also  where  there  is  a 
reasonable  apprehension  of  bias. 

Accordingly,  the  Commission  recommends  that  section  33(2)  of  the 
Coroners  Act  should  be  amended  to  provide  that,  upon  notice  to  all  parties,  five 
jurors  should  be  selected  at  random  from  the  list  of  names  of  persons  provided 
under  subsection  34(2).  The  presiding  coroner  should  be  satisfied  that  the  jury 
represents  the  community,  that  its  members  are  eligible  to  sit  as  jurors,  and  that 
they  have  no  actual  or  apparent  bias.  The  Commission  further  recommends  that 
section  34(6)  of  the  Coroners  Act  should  be  amended  to  provide  as  follows: 

34. — (6)  The  presiding  coroner  at  an  inquest  shall  exclude  a  person  from 
being  sworn  as  a  juror  where  the  coroner  believes  there  is  a  likelihood  that  the 
person,  because  of  interest  or  bias,  would  be  unable  to  render  a  verdict  in 
accordance  with  the  evidence,  or  that  there  is  a  reasonable  apprehension  of 
interest  or  bias  with  respect  to  that  person. 

Finally,  the  Commission  recommends  that  the  participants  at  the  inquest 
should  not  have  a  right  of  peremptory  challenge  in  respect  of  any  of  the  jurors. 

(e)       Pre-Inquest  Hearings 

The  practiceof  conducting  pre-inquest  hearings  has  already  been  initiated 
informally.  We  believe,  however,  that  pre-inquest  hearings  should  be  made  a 
formal  component  of  the  inquest  process.  They  provide  an  opportunity  to  deal 
with  various  preliminary  issues  that  ultimately  will  enhance  the  fairness  and 
efficiency  of  the  inquest.  They  also  provide  an  informal  context  in  which  to 
discuss  the  expected  evidence.  Moreover,  pre-inquest  hearings  provide  a  useful 
opportunity  to  develop  an  appropriate  schedule  for  the  inquest  and  for  counsel 
to  the  coroner  to  provide  disclosure. 

We  have  already  recommended  that  the  question  whether  a  mandatory 
inquest  should  proceed  without  a  jury  should  be  determined  at  the  pre-inquest 
hearing.  In  addition  to  the  other  preliminary  issues  that  might  arise  in  a 
particular  case,  we  have  concluded  that  the  issue  of  standing  should  also  be 
determined,  initially,  at  the  pre-inquest  hearing,  although  we  believe  that  people 
should  be  entitled  to  make,  or  renew,  their  applications  at  the  commencement  of 
the  inquest.  We  have  further  concluded  that  notice  of  the  pre-inquest  hearing 
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Supra,  this  ch.,  sec.  9(d). 
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should  be  delivered  to  all  properly  interested  persons,      as  well  as  to  any  person 
or  group  that  has  requested  notice. 

The  question  of  notice,  as  it  relates  to  both  the  jury  issue  and  the 
determination  of  standing,  requires  some  elaboration.  The  pre-inquest  hearing  is 
intended  to  provide  a  fair  opportunity  to  be  heard  for  all  persons  who  might  be 
interested  in  the  case.  We  are  concerned,  however,  about  the  situation  in  which  a 
person  who  was  entitled  to  receive  notice  of  a  pre-inquest  hearing  fails  to 
receive  such  notice,  either  through  inadvertence  or  because  it  was  not  known 
that  they  were  a  properly  interested  person.  In  mandatory  inquest  cases,  while 
the  decision  to  dispense  with  the  jury  might  be  reviewable,  the  failure  to  give 
notice  to  a  particular  party  should  not  be  considered  a  priori  a  defect  of 
jurisdiction.  We  have  reached  a  similar  conclusion  with  respect  to  standing,  that 
is,  that  the  failure  to  give  notice  of  the  pre-inquest  hearing  to  a  particular  party 
should  not  be  considered  a  priori  a  defect  of  jurisdiction. 

Accordingly,  the  Commission  recommends  that,  prior  to  the 
commencement  of  an  inquest,  the  presiding  coroner  should  conduct  a  pre- 
inquest  hearing.  On  the  application  of  any  person  or  group  at  the  pre-inquest 
hearing,  the  presiding  coroner  should  determine  whether  the  applicant  shall  be 
designated  as  a  person  or  group  with  standing  at  the  inquest.  The  Commission 
further  recommends  that  the  pre-inquest  hearing  should  be  conducted  upon 
notice  to  all  properly  interested  persons  and  any  person  or  group  who  requested 
notice.  However,  the  Commission  has  concluded,  and  therefore  recommends, 
that  failure  to  give  notice  of  the  pre-inquest  hearing  to  a  properly  interested 
person  who  was  not  easily  identifiable,  or  who  did  not  expressly  request  notice, 
should  not  be  considered  a  priori  a  defect  of  jurisdiction. 

10.       CONDUCT  OF  THE  INQUEST 

(a)       Rights  of  Participation/Stratification  of  Standing 

Section  41(2)  of  the  Coroners  Act  sets  out  the  rights  of  a  person  with 
standing  to  participate  at  an  inquest  in  the  following  terms: 
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The  Commission  recommended  above  that  the  term  "properly  interested  person"  should  be 
defined  to  include  any  person  or  group  that,  in  the  circumstances  of  the  particular  case, 
might  qualify  for  standing  at  an  inquest.  See  supra,  this  eh.,  sec.  8(f),  where  the 
Commission  also  discussed  who  would  ordinarily  be  included  in  the  definition. 

Supra,  note  3 


234 


41. — (2)  A  person  designated  as  a  person  with  standing  at  an  inquest  may, 

(a)  be  represented  by  counsel  or  an  agent; 

(b)  call  and  examine  witnesses  and  present  arguments  and  submissions; 

(c)  conduct  cross-examinations  of  witnesses  at  the  inquest  relevant  to  the 
interest  of  the  person  with  standing  and  admissible. 

As  we  discussed  earlier,  however,  one  of  the  consequences  of  the  more 
expansive  approach  to  standing  adopted  by  the  courts  has  been  the  notion  that 
certain  individuals  or  groups  with  standing  should  be  granted  a  limited  right  to 
participate  at  the  inquest,  based  on  the  nature  of  their  interest.  The  argument 
derives  from  the  wording  of  section  41(2)(c),  which  would  permit  cross- 
examinations  of  witnesses  "relevant  to  the  interest  of  the  person  with  standing". 

The  position  of  the  Office  of  the  Chief  Coroner,  it  would  appear,  is  that 
differentiated  or  stratified  standing  is  necessary,  on  the  theory  that  "if  every 
party  with  standing  is  allowed  unlimited  questioning  in  any  area  of  an  inquest 
just  because  they  meet  the  initial  test  of  standing,  then  the  process  is  virtually 
uncontrollable".  Thus,  as  we  noted  above,  rights  of  participation  have  been 
determined  according  to  the  basis  upon  which  standing  has  been  granted,  that  is, 
according  to  the  nature  of  the  participant's  interest.  It  is  unclear,  however,  why 
it  is  thought  to  be  necessary  to  control  the  inquest  process  in  this  way.  Clearly,  a 
coroner  has  inherent  power  to  regulate  process,  so  long  as  it  conforms  with  both 
the  statutory  grant  of  jurisdiction  and  the  common  law  of  fairness  and  natural 
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justice.       Moreover,  the  Act  empowers  the  coroner  specifically  to  exclude 
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anything  that  is  "unduly  repetitious",      and  to  limit  cross-examination. 
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Supra,  ch.  3,  sec.  5(b)(iii)c. 

Cairns,  "Review  of  the  History  and  Case  Law  on  Standing  at  Coroner's  Inquests",  in  Law 
Society  of  Upper  Canada,  Inside  Inquests  (1993)  B-l,  at  B-9  to  B-10. 

Supra,  ch.  3,  sec.  5(b)(iii)c. 

See  Manson,  supra,  note  98,  at  669. 

Coroners  Act,  supra,  note  3,  s.  44(1),  reproduced  infra,  this  ch.,  sec.  10(b). 

Coroners  Act,  supra,  note  3,  s.  50(2),  reproduced  infra,  this  ch.,  sec.  10(b). 
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A  number  of  Royal  Commissions  and  other  commissions  of  inquiry  have 
distinguished  rights  of  participation  among  various  parties.  As  a  procedural 
mechanism,  the  device  of  differentiated  standing  involves  labelling  participants 
at  the  outset  of  the  inquiry.  In  some  situations,  the  terms  of  reference  and  the 
Commission's  procedural  experience  may  permit  useful  distinctions  to  be 
made.  When  rights  of  participation  have  been  restricted  at  Royal 
Commissions,  the  decisions  have  been  made  in  contexts  that  can  be 
distinguished  from  most  inquests.  For  example,  they  often  involved  complex 
issues;  the  evidence  was  expected  to  be  heard  over  a  lengthy  period  of  time, 
and,  in  one  example,  in  different  locations;  and  the  commissions  had  ample 
legal,  research,  and  investigative  resources  to  ensure  that  all  issues  were 
canvassed  competently.  Nevertheless,  the  practice  has  not  been  universally  well 
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accepted. 

In  our  view,  however,  presiding  coroners  should  not  limit  a  party's 
participation  based  solely  on  the  nature  of  the  interest  identified  to  satisfy  the 
standing  test.   Standing   should  not  be  confused  with   relevance.   Presiding 
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See,  for  example,  Canada,  Commission  of  Inquiry  into  the  Air  Ontario  Crash  at  Dryden, 
Ontario,  Interim  Report  (1989),  at  11-13  and  App.  D,  at  47,  in  which  the  Commissioner, 
Mr.  Justice  Moshansky,  decided  that,  after  hearing  individual  representations,  he  would 
determine  whether  a  party  should  have  "full  participant  status",  "limited  participant 
status",  "special  participant  status",  or  "observer"  status.  It  was  suggested,  at  11,  that  his 
decision  was  "guided  by  procedural  fairness  and  public  interest  criteria". 

See,  also,  Nova  Scotia,  Royal  Commission  on  the  Donald  Marshall,  Jr.,  Prosecution, 
Findings  and  Recommendations  (report)  (Vol.  1,  1989),  at  xii,  in  which  the  Commission 
defined  2  classes  of  standing,  as  follows: 

[F]ull  standing,  which  gave  groups  or  individuals  the  right  to  cross-examine 
witnesses,  make  submissions  to  the  Commission  and  participate  fully  in  the  hearings; 
and  observer  status,  which  entitled  the  party  to  be  present  at  the  hearings,  have 
questions  directed  at  witnesses  by  Commission  counsel,  and  file  a  written  submission 
to  the  Commission. 

In  Ontario,  Report  of  the  Royal  Commission  of  Inquiry  into  Certain  Deaths  at  the  Hospital 
for  Sick  Children  and  Related  Matters  (1984)  (hereinafter  referred  to  as  the  "Grange 
Commission"),  the  Commissioner  ruled  that  the  parents  of  the  deceased  children  had 
standing  only  with  respect  to  the  deaths,  not  with  respect  to  the  part  of  the  inquiry  dealing 
with  the  subsequent  police  investigation.  This  ruling  was  upheld  by  the  Divisional  Court  in 
Parents  of  Babies  Gosselin  et  al.  v.  Grange  (1984),  8  Admin.  L.R.  250,  4  O.A.C.  242.  See, 
however,  the  criticisms  of  this  decision  noted  in  the  Report  on  Public  Inquiries,  infra, 
note  155,  at  42-43. 

See,  for  example,  Commission  of  Inquiry  into  the  Air  Ontario  Crash  at  Dryden,  Ontario. 
supra,  note  140,  and  Royal  Commission  on  the  Donald  Marshall,  Jr.,  Prosecution,  supra. 
note  140. 

See  Commission  of  Inquiry  into  the  Air  Ontario  Crash  at  Dryden,  Ontario,  supra,  note  140. 

See  the  discussion  of  the  Grange  Commission,  supra,  note  140. 
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coroners  may  admit  any  evidence  and  permit  any  question,  so  long  as  it  is 
relevant,  as  determined  by  the  Act  and  the  specific  circumstances  of  the  case. 
Relevance,  in  our  view,  should  be  determined  as  issues  arise  and  the  factual 
circumstances  develop,  not  in  advance.  While  findings  of  fact  must  meet  a 
standard  of  proof  appropriate  to  the  specific  issue,  the  admission  of  evidence 
should  be  required  to  satisfy  only  the  tests  of  relevance  and  reliability.  Thus, 
subject  to  the  existence  of  a  compelling  reason  for  exclusion,  material  that  might 
be  relevant  should  be  included.  In  our  view,  presiding  coroners  should  always 
err  on  the  side  of  a  full  and  fair  inquiry,  particularly  since  no  legal  rights  are  at 
stake  at  an  inquest.  This  applies  to  both  the  admissibility  of  evidence  and  the 
propriety  of  the  cross-examination  of  witnesses.  Whether  a  question  should  be 
permitted  in  cross-examination  should  depend  not  on  the  identity  of  the  party 
who  seeks  to  ask  it,  but  on  the  nature  of  the  question,  as  it  relates  to  the  issues 
raised  at  the  hearing. 

We  have  concluded  that  the  mechanism  of  stratified  or  differentiated 
participation  should  not  be  used  at  inquests.  Inquests  should  be  conducted  in 
accordance  with  the  accepted  principles  of  fairness,  including  the  right  to 
counsel  and  pre-hearing  disclosure.  All  persons  with  standing  should  have  the 
opportunity  to  cross-examine  witnesses  and  to  adduce  evidence.  The  powers 
to  prevent  unnecessary  and  repetitive  cross-examination  and  to  rule  on 
relevance  are  significant  procedural  tools,  which,  if  properly  applied,  provide 
ample  control  over  the  hearing. 

The  Commission  therefore  recommends  that  section  41(2)  of  the 
Coroners  Act  should  be  amended  to  make  it  clear  that  all  persons  designated  as 
persons  with  standing  at  an  inquest  should  have  the  same  rights  to  participate  in 
the  inquest,  including  the  right  to  disclosure,  the  right  to  be  represented  by 
counsel  or  an  agent,  the  right  to  call  and  examine  witnesses  and  present 
arguments  and  submissions,  and  the  right  to  conduct  cross-examinations  of 
witnesses. 

(b)       Evidence 

Concepts  like  relevance  cannot  be  defined  in  a  statute.  Even  more 
ephemeral  are  the  concepts  of  probative  value  and  reliability.  Although  the  Act 
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The  Act  makes  relevant  any  facts  that  relate  to  the  "circumstances  of  the  death".  See 
Coroners  Act,  supra,  note  3,  ss.  20(b)  and  31(1).  However,  this  is  subject  to  the  proviso 
that  the  coroner  may  exclude  anything  that  he  or  she  considers  "does  not  meet  such 
standards  of  proof  as  are  commonly  relied  on  by  reasonably  prudent  persons  in  the  conduct 
of  their  own  affairs".  See  Coroners  Act,  ibid.,  s.  44(1). 

See  infra,  this  ch.,  sec.  10(b). 
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employs  the  standard  of  what  would  satisfy  "reasonably  prudent  persons  in  the 
conduct  of  their  own  affairs",  this  test  must  be  applied  to  evidence  that  is 
"relevant  to  the  purposes  of  the  inquest".  Relevance  in  terms  of  the  issues 
properly  before  the  inquest  cannot  be  determined  idiosyncratically.  It  is  a 
function  of  comparing  the  facts  of  a  death,  as  alleged  or  proven,  with  the  scope 
of  inquiry  mandated  by  the  Act.  Given  the  diverse  issues  that  come  before 
coroners'  inquests,  the  potential  for  error  in  determining  the  scope  of  relevance 
is  substantial.  An  erroneous  ruling  will  rarely  constitute  jurisdictional  error  so  as 
to  justify  intervention  on  judicial  review.  Moreover,  as  the  courts  have 
repeatedly  noted,  judicial  review  generates  delay,  disruption,  and 
inconvenience.  Judicial  review  is  not  a  substitute  for  a  well-run  hearing,  at 
which  only  relevant  and  acceptable  evidence  is  adduced. 

Section  44(1)  of  the  Coroners  Act  deals  with  the  evidence  that  is 
admissible  at  inquests,  as  follows: 

44. — (1)  Subject  to  subsections  (2)  and  (3),  a  coroner  may  admit  as  evidence 
at  an  inquest,  whether  or  not  admissible  as  evidence  in  a  court, 

(a)  any  oral  testimony;  and 

(b)  any  document  or  other  thing, 

relevant  to  the  purposes  of  the  inquest  and  may  act  on  such  evidence,  but  the 
coroner  may  exclude  anything  unduly  repetitious  or  anything  that  the  coroner 
considers  does  not  meet  such  standards  of  proof  as  are  commonly  relied  on  by 
reasonably  prudent  persons  in  the  conduct  of  their  own  affairs  and  the  coroner 
may  comment  on  the  weight  that  ought  to  be  given  to  any  particular  evidence. 

The  rules  of  evidence  provide  a  good  guide  for  what  ought  to  be  admitted 
at  an  inquest,  but  the  presiding  coroner  should  be  entitled  to  admit  evidence  if 
he  or  she  is  satisfied  that  it  is  relevant  and  trustworthy.  We  do  not  believe  that 
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Coroners  Act,  supra,  note  3,  s.  44(1). 

See,  for  example,  in  People  First  of  Ontario  v.  Porter,  supra,  note  23,  the  responses  of  the 
Divisional  Court,  at  648,  and  the  Court  of  Appeal,  at  292,  with  respect  to  the  coroner's 
disallowance  of  the  question  "as  to  whether  the  procedures  fell  below  generally  accepted 
standards  of  medical  practice  in  Ontario".  This  particular  type  of  question  was  considered 
recently  by  the  English  Court  of  Appeal,  in  R.  v.  North  Humberside  and  Scunthorpe 
Coroner,  ex  parte  Jamieson,  [1994]  3  All  E.R.  972.  In  the  course  of  offering  a  series  of 
conclusions  derived  from  a  long  line  of  judicial  authority,  Bingham  MR.  stated,  at  990,  as 
follows: 

Plainly  the  coroner  and  the  jury  may  explore  facts  bearing  on  criminal  and  civil 
liability.  But  the  verdict  may  not  appear  to  determine  any  question  of  criminal 
liability  on  the  part  of  a  named  person  nor  any  question  of  civil  liability 
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the  current  provision  in  section  44(1)  meets  these  objectives.  In  our  view,  the 
current  test —  "such  standards  of  proof  as  are  commonly  relied  on  by  reasonably 
prudent  persons  in  the  conduct  of  their  own  affairs" — is  not  only  ambiguous, 
but  also  diverts  attention  from  its  proper  focus,  that  is,  the  inquiry.  In  our  view, 
the  test  should  reflect  the  societal  importance  of  coroners'  inquests.  We  have 
concluded,  therefore,  that  the  test  for  admissibility  should  be  whether  the 
presiding  coroner  concludes  that  the  evidence  is  of  a  kind  that,  if  accepted  as 
credible,  would  warrant  serious  consideration  by  the  jury.  Accordingly,  the 
Commission  recommends  that  section  44(1)  of  the  Coroners  Act  should  be 
amended  to  provide  that,  at  an  inquest,  all  evidence  should  be  admitted  if  it  is 
considered  by  the  coroner  to  be  relevant  to  the  purposes  of  the  inquest  and  of  a 
kind  that,  if  accepted  as  credible,  would  warrant  serious  consideration  by  a  jury. 

Cross-examination  is  also  dealt  with  in  the  current  Act  by  section  50(2), 
which  provides  as  follows: 

50. — (2)  A  coroner  may  reasonably  limit  further  cross-examination  of  a 
witness  where  the  coroner  is  satisfied  that  the  cross-examination  of  the  witness 
has  been  sufficient  to  disclose  fully  and  fairly  the  facts  in  relation  to  which  the 
witness  has  given  evidence. 

We  accept  that  the  presiding  coroner  must  have  the  authority  to  restrict 
cross-examination  in  certain  circumstances,  but  we  are  of  the  view  that  the  test 
should  not  require  an  assessment  of  whether  the  facts  have  been  "fully  and 
fairly"  disclosed.  The  tool  of  cross-examination  often  requires  canvassing  areas 
that  have  been  covered  already.  The  finder  of  fact  is  the  jury,  and  persons  with 
standing  may  require  some  latitude  in  presenting  their  positions  to  the  jury.  Of 
course,  witnesses  need  not  answer  irrelevant  questions  and  should  be  protected 
from  cross-examination  that  is  abusive.  Moreover,  the  presiding  coroner  must 
control  the  process  and  must  have  the  discretion  to  intervene  when  questioning 
becomes  unduly  repetitious.  We  have  concluded  that,  while  the  concerns  of 
economy  are  important,  the  guiding  factor  should  always  be  the  concern  that  the 
inquest  provides  a  fair  opportunity  to  all  parties  to  place  their  positions  before 
the  jury.  Accordingly,  the  Commission  recommends  that  section  50(2)  of  the 
Coroners  Act  should  be  amended  to  provide  as  follows: 

50. — (2)  A  coroner  may  reasonably  limit  further  cross-examination  of  a 
witness  where  the  coroner  is  satisfied  that  the  cross-examination  of  the  witness  is 
irrelevant,  unduly  repetitious,  or  abusive. 
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(c)       Compellability  of  Witnesses 

As  we  discussed  above,  all  persons  are  compellable  as  witnesses,  with 
the  exception  of  persons  who  have  been  charged  with  a  criminal  offence  in 
relation  to  the  death.  As  a  result  of  the  recent  decisions  of  the  Supreme  Court  of 

149 

Canada  in  R.  v.  S.  (R.J.)  and  British  Columbia  Securities  Commission  v. 
Branch,  there  is  a  limited  opportunity  for  other  potential  witnesses  to  seek  an 
exemption  from  compellability.  As  explained  in  the  joint  reasons  of  Sopinka 
and  Iacobucci  JJ.  in  Branch,  "the  crucial  question  is  whether  the  predominant 
purpose  for  seeking  the  evidence  is  to  obtain  incriminating  evidence  against  the 
person  compelled  to  testify  or  rather  some  legitimate  public  purpose". 
Moreover,  an  exemption  from  compellability  might  also  be  available  where  a 
person  is  able  to  demonstrate  that  any  other  significant  prejudice  might  result 
from  the  compelled  testimony,  thereby  jeopardizing  the  person's  right  to  a  fair 

1 52 

trial  in  the  future.  This  limited  exemption  from  compellability  should  be 
sufficient  to  provide  adequate  protection  for  a  person  who  has  not  been  charged 
in  relation  to  a  death,  but  who  might  be  perceived  as  a  suspect.  This  is  consistent 
with  our  concern  that  an  inquest  not  be  used  as  a  surreptitious  substitute  for  a 
criminal  investigation.  Given  the  provincial  nature  of  a  coroner's  powers,  the 
scope  of  an  inquest  cannot  extend  to  advancing  purposefully  a  criminal 
investigation. 

Where  testimony  has  been  compelled,  the  Supreme  Court  of  Canada  has 
extended  the  scope  of  subsequent-use  protection  to  include  derivative-use 
immunity.  This  issue  will  arise  subsequent  to  an  inquest,  at  a  future 
proceeding.  According  to  Iacobucci  J.,  "derivative  evidence  which  could  not 
have  been  obtained,  or  the  significance  of  which  could  not  have  been 
appreciated,  but  for  the  testimony  of  a  witness"  should  ordinarily  be 
excluded.  This  derivative-use  immunity,  together  with  the  subsequent-use 
immunity   contained   in   section    13    of  the   Charter,    should   provide   ample 
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Supra,  ch.  3,  sec.  6(c). 

Supra,  note  67. 

Supra,  note  67. 

Ibid.,  para.  7,  at  4. 

Ibid.,  para.  9,  at  5. 

R.  v.  S.  (R.J '.),  supra,  note  67,  and  British  Columbia  Securities  Commission  v.  Branch, 
supra,  note  67. 

R  v  S  (R.J.),  supra,  note  67,  para.  191,  at  561 
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protection  for  anyone  who,  at  the  time  of  an  inquest,   is  unable  to  bring 
themselves  within  the  scope  of  the  exemption  from  compellability. 

Unlike  public  inquiries,  which  are  commissioned  by  the  executive, 
coroners'  inquests  are  not  isolated  events;  rather,  they  are  part  of  a  larger  system 
of  inquiry.  While  we  have  advocated  a  limited  right  to  refuse  to  testify  for  non- 
governmental witnesses  in  our  Report  on  Public  Inquiries,  we  do  not  consider 
that  a  similar  provision  is  appropriate  in  the  context  of  coroners'  inquests.  In  the 
case  of  public  inquiries,  the  government  can  determine  whether  it  is  in  the 
public  interest  to  pursue  a  criminal  prosecution  or  a  public  inquiry.  This  is  not 
the  case  with  coroners'  inquests,  in  which  the  central  focus  is  the  circumstances 
surrounding  the  death  and  the  prevention  of  future  deaths.  The  compellability 
test  recently  articulated  by  the  Supreme  Court  of  Canada  is  based  on  a 
consideration  of  whether  the  predominant  purpose  of  the  inquiry  is  a  legitimate 
public  purpose,  or  simply  a  colourable  attempt  to  compel  the  evidence. 
Clearly,  an  inquest  that  has  been  called  for  the  purpose  of  providing  a  public 
forum  to  consider  a  death  and  the  future  prevention  of  similar  deaths  would 
meet  this  test.  The  Commission  recommends,  therefore,  that  the  current  law, 
which  provides  that  everyone  is  a  compellable  witness,  except  a  person  who  has 
been  charged  with  a  criminal  offence  in  respect  of  the  death,  or  a  person  who 
has  been  granted  an  exemption  from  compellability  in  accordance  with  the  test 
articulated  recently  by  the  Supreme  Court  of  Canada,  should  be  retained.  Other 
individuals  who  are  concerned  about  self-incrimination  and  who  have  been 
compelled  to  testify  will  have  the  benefit  of  subsequent-use  and  derivative-use 
immunity  in  respect  of  the  compelled  testimony. 

(d)      Controlling  the  Inquest  Process 

157  158 

We  noted  earlier  that,  while  the  Coroners  Act  is  silent  with  respect  to 
many  of  the  issues  related  to  the  conduct  of  inquests,  it  does  include  a  number 
of  relevant  provisions.  These  provisions  establish  a  framework  for  control  of  the 
inquest  process.  In  addition  to  the  procedures  that  are  specifically  mandated, 
there  are  three  general  sources  of  control.  First,  section  50(1)  of  the  Act 
provides  that  "[a]  coroner  may  make  such  orders  or  give  such  directions  at  an 
inquest  as  the  coroner  considers  proper  to  prevent  abuse  of  its  processes".  The 
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Ontario  Law  Reform  Commission,  Report  on  Public  Inquiries  (1992),  at  197. 

See  R.  v.  S.  (R.J.),  supra,  note  67,  and  British  Columbia  Securities  Commission  v.  Branch, 
supra,  note  67. 

Supra,  ch.  3,  sec.  5(b)(i). 

Supra,  note  3. 
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concept  of  abuse  of  process,  for  these  purposes,  has  been  extended  to  "the 
vexatious  calling  of  witnesses  for  a  collateral  or  improper  purpose  or  the 
flouting  by  indirect  means  of  a  coroner's  ruling".  Recently,  the  Divisional 
Court  found  the  provision  sufficient  to  support  a  coroner's  order  that  an 
apparent  conflict  of  interest  required  that  a  lawyer  could  no  longer  represent 
various  clients. 

A  second  general  source  of  control  is  found  in  section  5 1  of  the  Act, 
which  authorizes  a  coroner  to  state  a  case  to  the  Divisional  Court  for  contempt 
where  witnesses  refuse  to  attend  or  testify,  or  in  response  to  anything  that  would 
be  contempt  if  the  inquest  was  a  court  of  law. 

A  third  potential  source  of  control  is  the  coroner's  ability,  as  a  statutory 
body,  to  make  orders  necessary  for  the  fair  and  efficient  exercise  of  its 
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See  Canadian  Newspaper  Co.  v.  Isaac  (1988),  63  O.R.  (2d)  698,  at  702,  48  D.L.R.  (4th) 

751,  at  755-56  (Div.  Ct). 

See  Booth  v.  Huxter  (1994),  16  O.R.  (3d)  528,  1 1 1  D.L.R.  (4th)  1 1 1  (Div.  Ct.)  (subsequent 
references  are  to  16  O.R.  (3d)),  per  Moldaver  and  O'Brien  JJ.  (H.  Smith  J.  dissenting).  The 
case  arose  from  the  Lester  Donaldson  inquest  referred  to  above:  see  supra,  note  68.  The 
majority  concluded  as  follows,  at  542: 

[W]here  the  conflict  involves  the  public  interest,  such  that  counsel's  continued  joint 
representation  would  tend  to  undermine  the  public  confidence  in  the  administration 
of  justice  and  the  integrity  of  the  process,  the  coroner  should  be  able  to  act  under 
s.  50(1)  to  cure  the  defect. 

Section  51  of  the  Coroners  Act,  supra,  note  3,  provides  as  follows: 
5 1 .  Where  any  person  without  lawful  excuse, 

(a)  on  being  duly  summoned  as  a  witness  or  a  juror  at  an  inquest  makes 
default  in  attending  at  the  inquest;  or 

(b)  being  in  attendance  as  a  witness  at  an  inquest,  refuses  to  take  an  oath  or 
to  make  an  affirmation  legally  required  by  the  coroner  to  be  taken  or 
made,  or  to  produce  any  document  or  thing  in  his  or  her  power  or  control 
legally  required  by  the  coroner  to  be  produced  by  the  person  or  to  answer 
any  question  to  which  the  coroner  may  legally  require  an  answer;  or 

(c)  does  any  other  thing  that  would,  if  the  inquest  had  been  a  court  of  law 
having  power  to  commit  for  contempt,  have  been  contempt  of  that  court, 

the  coroner  may  state  a  case  to  the  Divisional  Court  setting  out  the  facts  and  that 
court  may,  on  application  on  behalf  of  and  in  the  name  of  the  coroner,  inquire  into 
the  matter  and,  after  hearing  any  witnesses  who  may  be  produced  against  or  on  behalf 
of  that  person  and  after  hearing  any  statement  that  may  be  offered  in  defence,  punish 
or  take  steps  for  the  punishment  of  that  person  in  like  manner  as  if  he  or  she  had  been 
guilty  of  contempt  of  the  court. 
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mandate.  However,  there  appears  to  be  some  controversy  over  the  existence 
of  this  power,  since  it  is  not  provided  for  expressly  in  the  Act.  This  controversy 
arises  from  section  2(1)  of  the  Act,      which  provides  as  follows: 

2. — (1)  In  so  far  as  it  is  within  the  jurisdiction  of  the  Legislature,  the  common 
law  as  it  relates  to  the  functions,  powers  and  duties  of  coroners  within  Ontario  is 
repealed. 

This  provision  was  intended  to  ensure  that  any  common  law  powers 
attributable  to  the  common  law  office  of  the  coroner,  as  originally  established 
within  the  criminal  process,  were  no  longer  applicable.  It  was  not  intended  to 
exempt  coroners'  inquests  from  the  common  law  body  of  administrative  law. 
Given  the  constitutionally  limited  jurisdiction  of  the  Ontario  Legislature,  if  any 
criminal  common  law  powers  still  existed  in  1972,  there  was  no  ability  to  deal 
with  them.  From  the  provincial  perspective,  the  creation  of  a  new  system  in 
1972  replaced  any  pre-existing  provincial  office.  Accordingly,  section  2  is  now 
an  anachronism,  which  seems  to  cause  difficulties  unnecessarily.  The 
Commission  recommends,  therefore,  that  section  2  of  the  Coroners  Act  should 
be  repealed. 

Section  32  of  the  Coroners  Act  articulates  the  general  principle  of 
openness  of  coroners'  inquests  in  the  following  terms: 

32.  An  inquest  shall  be  open  to  the  public  except  where  the  coroner  is  of  the 
opinion  that  national  security  might  be  endangered  or  where  a  person  is  charged 
with  an  indictable  offence  under  the  Criminal  Code  (Canada)  in  which  cases  the 
coroner  may  hold  the  hearing  concerning  any  such  matters  in  the  absence  of  the 
public. 

The  Commission  agrees  that,  given  their  public  interest  rationale, 
ordinarily  inquests  should  be  conducted  in  public.  It  acknowledges,  however, 
that  there  might  be  certain  situations  in  which  the  interests  of  justice  might 
better  be  served  by  permitting  part  of  an  inquiry  to  be  held  in  camera.  The 
Commission  is  of  the  view,  however,  that  public  access  should  be  restricted  only 
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See,  for  example,  Black  Action  Defence  Committee  v.  Huxter,  Coroner,  supra,  note  68,  in 
which  Adams  J.  recognized  the  exercise  of  "necessarily  incidental"  powers. 

Supra,  note  3.  See,  for  example,  Booth  v.  Huxter,  supra,  note  160,  at  541,  where  the 
Divisional  Court  states  that  "it  was  necessary  for  the  coroner  to  anchor  his  decision  to 
some  provision  of  the  Act,  since  he  no  longer  retained  any  residual  common  law 
jurisdiction". 

See  the  discussion  supra,  ch.  3,  sec.  5(b)(iii)b(l). 

Supra,  note  3. 


243 


in  exceptional  circumstances.  It  is  a  fundamental  attribute  of  inquests  that  they 
be  conducted  in  public.  Even  a  prohibition  against  the  publication  of  the  name 
of  a  witness  is  an  extraordinary  measure,  which  should  not  be  taken  unless 
clearly  justified  in  the  particular  circumstances.  Nevertheless,  the 
Commission  is  also  of  the  view  that  the  exceptions  referred  to  in  section  32  are 
unnecessarily  restrictive.  Moreover,  the  exception  contained  in  section  32 
"where  a  person  is  charged  with  an  indictable  offence  under  the  Criminal  Code 
(Canada)"  is  unclear  to  the  extent  that  it  fails  to  specify  the  identity  of  the 
person  to  whom  it  relates,  and  whether  the  charge  must  relate  to  the  death  in 
question.  The  Commission  has  concluded  that  this  test  should  be  replaced  by  a 

1  f\1 

test  based  on  section  135  of  the  Courts  of  Justice  Act,  that  is,  "where  the 
possibility  of  serious  harm  or  injustice  to  any  person  justifies  a  departure  from 
the  general  principle  that  court  hearings  should  be  open  to  the  public".  The 
underlying  concern  of  the  current  exception  is  that  a  public  inquiry  might  affect 
the  fair  trial  rights  of  a  person  involved  with  the  inquiry  or  the  death  in  question. 
Where  a  person  could  claim  that  either  the  public  airing  of  evidence  about  a 
death  or  the  public  examination  and  cross-examination  of  that  person  would 
prejudice  his  or  her  ability  to  obtain  a  fair  trial  on  outstanding  criminal  charges, 
the  person  would  likely  be  entitled  to  claim  that  "serious  harm  or  injustice  to 
[that]  person  justifies  a  departure  from  the  general  principle  that... hearings 
should  be  open  to  the  public".  In  our  view,  therefore,  the  general  exception  we 
propose  covers  this  situation  adequately. 

Accordingly,   the   Commission    recommends   that   section    32    of  the 
Coroners  Act  should  be  amended  to  provide  as  follows: 
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The  recent  comments  of  Lamer  C.J.C.  in  Dagenais  v.  Canadian  Broadcasting  Corp. 
(1994),  34  C.R.  (4th)  269,  94  C.C.C.  (3d)  289  (S.C.C.)  (subsequent  reference  is  to  34  C.R. 
(4th))  in  relation  to  publication  bans  and  criminal  trials  are  equally  applicable  to  the 
exclusion  of  the  public  by  a  coroner.  Recognizing  that  "publication  bans,  by  their  very 
definition,  curtail  the  freedom  of  expression  of  third  parties",  Lamer  C.J.C.  formulated  the 
following  test  (at  298): 

(a)  Such  a  ban  is  necessary  in  order  to  prevent  a  real  and  substantial  risk  to  the 
fairness  of  the  trial,  because  reasonably  available  alternative  measures  will  not 
prevent  the  risk;  and 

(b)  The  salutary  effects  of  the  publication  ban  outweigh  the  deleterious  effects  to  the 
free  expression  of  those  affected  by  the  ban. 

R.S.O.  1990,  c.  C.43.  Section  135  provides,  in  part,  as  follows: 

135. — (1)  Subject  to  subsection  (2)  and  rules  of  court,  all  court  hearings  shall  be 
open  to  the  public. 

(2)  The  court  may  order  the  public  to  be  excluded  from  a  hearing  where  the 
possibility  of  serious  harm  or  injustice  to  any  person  justifies  a  departure  from  the 
general  principle  that  court  hearings  should  be  open  to  the  public. 
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32.  An  inquest  shall  be  open  to  the  public  except  where  the  presiding  coroner 
is  of  the  opinion  that  national  security  might  be  endangered  or  where  the 
possibility  of  serious  harm  or  injustice  to  any  person  justifies  a  departure  from  the 
general  principle  that  inquests  should  be  open  to  the  public,  in  which  cases  the 
presiding  coroner  may  hold  the  hearing  concerning  any  such  matters  in  the 
absence  of  the  public. 

The  Commission  further  recommends  that  the  presiding  coroner  should 
have  the  power  to  prohibit  the  disclosure  and  publication  of  information  relating 
to  testimony  heard  in  camera,  or  the  name  of  any  witness,  if  the  presiding 
coroner  is  persuaded  that  the  interests  of  justice  require  it. 

11.       RESULT  OF  THE  INQUEST 

(a)       The  Jury's  Finding 

The  result  of  an  inquest  is  currently  known  as  the  "verdict".  In  the 
view  of  the  Commission,  the  use  of  a  term  appropriate  to  another  era  generates 
confusion.  We  recommend,  therefore,  that  the  result  of  a  coroner's  inquest 
should  be  called  the  "finding". 

The  finding  will  ordinarily  state  the  answers  to  the  relevant  questions 
about  the  death,  including  the  cause  and  manner  of  death,  unless  this  is  not 
determined.  The  finding  is  made  on  a  balance  of  probabilities.  It  can  include  a 
conclusion  that  the  death  was  the  result  of  homicide  or  suicide,  but  such 
determinations  are  not  binding  in  any  subsequent  civil  or  criminal 
proceedings.  With  respect  to  a  finding  of  homicide  or  suicide,  the  jury  must 
be  satisfied  on  a  balance  of  probabilities  before  reaching  such  a  result,  but 
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should  be  advised  of  the  seriousness  of  the  allegation. 
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The  form  of  the  jury's  verdict  is  prescribed  in  the  Regulation  under  the  Coroners  Act, 
R.R.O.  1990,  Reg.  180,  s.  37,  and  Form  12. 

Section  31(1)  of  the  Coroners  Act,  supra,  note  3,  directs  that  an  inquest  should  inquire  into 
the  circumstances  of  the  death  and  determine  who  the  deceased  was,  and  how,  when, 
where,  and  by  what  means  the  deceased  came  to  his  or  her  death. 

See  R.  v.  North  Humberside  and  Scunthorpe  Coroner,  ex  parte  Jamieson,  supra,  note  147, 
at  990. 

With  respect  to  a  finding  of  suicide,  in  Re  Beckon  (1992),  9  O.R.  (3d)  256,  93  D.L.R.  (4th) 
161  (subsequent  reference  is  to  9  O.R.  (3d)),  the  Court  of  Appeal  for  Ontario  rejected  the 
criminal  standard  requiring  proof  beyond  a  reasonable  doubt,  but  added  that  the  jury 
should  be  satisfied  to  a  high  degree  of  probability.  For  the  Court,  Morden  AC. JO.  stated, 
at  271-72,  as  follows: 
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The  jury  is  prohibited  from  making  any  findings  of  legal  responsibility  or 
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expressing  any  conclusion  of  law.  "  Indeed,  a  finding  by  the  jury  that  does  so 
"is  improper  and  shall  not  be  received".  The  rationale  for  this  restriction  was 
articulated  by  the  Commission  in  the  1971  Coroners  Report,      in  the  following 

175 

terms: 

The  Commission's  view  on  the  return  of  murder  or  manslaughter  verdicts  by 
inquest  juries  is  based  not  only  upon  its  perception  of  the  need  to  avoid  infringing 
upon  matters  within  the  legislative  jurisdiction  of  the  Parliament  of  Canada,  but 
also  upon  a  much  more  fundamental  consideration.  It  is  wrong  in  principle  for  a 
public  body  other  than  a  court  to  make  formal  pronouncements  respecting  the 
legal  responsibility  of  any  person,  whether  it  be  in  a  criminal  or  a  civil  matter. 
Following  an  inquest  jury's  accusation  of  unlawful  homicide  or  a  finding  of 
negligence  causing  or  contributing  to  the  death  in  question,  the  person  so  accused 
or  named  would  stand  condemned  in  the  eyes  of  the  community,  without  there 
having  been  a  trial  on  the  issues  and  without  the  benefit  and  protection  of  due 
process  of  law. 

Finally,  the  jury's  finding  need  not  be  unanimous.  Section  38  of  the  Act 
provides  that  "[a]  verdict  or  finding  may  be  returned  by  a  majority  of  the  jurors 
sworn". 
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Without  intending  to  suggest  precise  wording,  I  think  that,  if  one  of  the 
possibilities  on  the  evidence  is  suicide,  a  proper  instruction  would  be  along  the 
following  lines.  Suicide  is  not  to  be  presumed.  In  fact,  there  is  a  presumption  against 
it.  The  finding  must  be  against  suicide  unless  the  jury  is  satisfied,  on  a  balance  of 
probability,  that  the  means  of  death  was  suicide.  The  degree  of  probability  is  a  high 
one  and,  before  being  satisfied  that  it  has  been  met,  the  jury  should  take  into  account 
that  suicide  is  not  a  natural  act  and  the  allegation  of  suicide  is  a  serious  one  with 
grave  consequences.  The  evidence  establishing  the  probability  should  be  clear  and 
cogent. 

This  suggested  instruction  appears  not  to  alter  the  ordinary  civil  standard  of  proof, 
notwithstanding  the  reference  to  a  high  degree  of  probability  Rather,  it  appears  to  be 
intended  to  ensure  that  the  jury  appreciates  the  seriousness  of  the  allegation.  The  standard 
remains  proof  on  a  balance  of  probabilities  and  the  presiding  coroner  must  decide  the  best 
way  to  convey  that  to  the  jury. 

Section  31(2)  of  the  Coroners  Act,  supra,  note  3,  provides  as  follows: 

31. — (2)  The  jury  shall  not  make  any  finding  of  legal  responsibility  or  express  any 
conclusion  of  law  on  any  matter  referred  to  in  subsection  (1)  [that  is.  who  the 
deceased  was,  and  how,  when,  where,  and  by  what  means  the  deceased  came  to  his  or 
her  death]. 

Ibid.,  s.  31(4). 

Supra,  note  12. 

Ibid.,  at  102. 
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While  the  Act  does  not  stipulate  the  findings  that  are  available  to  the  jury 
with  respect  to  the  means  by  which  the  deceased  came  to  his  or  her  death,  the 
current  practice  would  appear  to  be  that,  in  the  charge  to  the  jury,  the  coroner 
will  ordinarily  advise  the  jury  of  the  available  findings,  which  may  include 
natural  causes,  misadventure,  homicide,  suicide,  and  undetermined,  depending 
upon  the  circumstances.  In  the  Commission's  view,  since  the  term 
"misadventure"  is  somewhat  ambiguous,  a  finding  of  misadventure  should  be 
replaced  by  a  finding  of  either  accident  or  misconduct,  whichever  is  appropriate. 
Moreover,  we  are  of  the  view  that  "want  of  care"  should  be  an  available  finding 
in  appropriate  circumstances.  Thus,  the  presiding  coroner  should  advise  the  jury 
of  the  available  findings  as  to  the  cause  of  death,  which,  depending  on  the 
circumstances,  should  be  one  or  more  of  the  following:  natural  causes;  accident; 
misconduct;  homicide;  suicide;  and  want  of  care.  While  the  decision  as  to  the 
cause  of  death  is  for  the  jury,  there  must  be  some  evidence  to  support  a  potential 
finding  for  that  finding  to  be  left  to  the  jury.  If  the  jury  is  not  satisfied  that  the 
cause  of  death  has  been  established,  it  should  record  a  finding  of 
"undetermined".  As  discussed  above,  the  finding  should  not  include  any 
conclusions  of  law  or  make  any  attribution  of  legal  responsibility,  fault,  or 
liability  with  respect  to  any  person,  group,  agency,  or  institution.  Accordingly,  a 
finding  of  homicide  should  not  attribute  legal  responsibility  to  any  individual  or 
consider  the  different  types  of  homicide.  It  would  indicate  only  that  death  was 
caused  by  criminally  unlawful  means,  without  indicating  who  was  responsible 
or  the  extent  of  their  responsibility.  Similarly,  a  finding  of  want  of  care  would 
indicate  that  the  death  was  the  result  of  some  neglect,  indifferent  treatment,  or 
care  that  did  not  measure  up  to  a  standard  considered  appropriate  in  the 
circumstances.  It  is  a  general  qualitative  assessment  about  the  situation  of  the 
deceased.  This  issue  was  canvassed  recently  by  the  English  Court  of  Appeal. 
It  preferred  the  word  "neglect"  to  the  finding  of  "lack  of  care",  which  had  been 
used  in  that  country.  It  defined  neglect  as  "a  gross  failure  to  provide  adequate 
nourishment  or  liquid,  or  provide  or  procure  basic  medical  attention  or  shelter  or 
warmth  for  someone  in  a  dependent  position  (because  of  youth,  age,  illness  or 

1 77 

incarceration)  who  cannot  provide  it  for  himself.  This  is  a  useful  definition, 
although,  in  our  view,  it  should  not  be  necessary  for  the  neglect  to  be 
characterized  as  a  "gross"  failure.  Moreover,  we  prefer  the  phrase  "want  of 
care",  since  it  might  include  not  only  deaths  due  to  neglect,  which  presupposes 
the  existence  of  a  duty  of  care,  but  also  deaths  due  to  the  absence  of 
nourishment,  medical  attention,  or  shelter,  where  there  is  no  relationship  of  care 
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R.  v.  North  Humberside  and  Scunthorpe  Coroner,  ex  parte  Jamieson,  supra,  note  147. 
Ibid.,  at  990,  per  Bingham  M.R. 
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or  direct  obligation  to  provide  these  necessities.  A  finding  of  want  of  care, 
like  a  finding  of  homicide,  would  indicate  the  cause  of  death  without  attributing 
legal  responsibility.  No  statement  of  legal  liability  should  be  included,  nor 
should  words  like  "negligence"  or  "malfeasance"  be  used. 

The  Commission  therefore  recommends  that  the  presiding  coroner  should 
advise  the  jury  of  the  available  findings  in  respect  of  the  cause  of  death.  The 
available  findings  should  be  natural  causes,  accident,  misconduct,  homicide, 
suicide,  want  of  care,  and  undetermined,  whichever  are  appropriate  in  the 
circumstances. 


(b)       Preventive  Recommendations 

The  preventive  aspect  of  the  inquest  finds  its  concrete  expression  in  the 
jury's  ability  to  include  specific  recommendations  with  its  finding. 
Section  31(3)  of  the  Coroners  Act  provides  for  the  making  of 
recommendations  as  follows: 

31. — (3)  Subject  to  subsection  (2),  the  jury  may  make  recommendations 
directed  to  the  avoidance  of  death  in  similar  circumstances  or  respecting  any 
other  matter  arising  out  of  the  inquest. 

Thus,  while  juries  are  entitled  to  make  recommendations  directed  to 
preventing  similar  deaths,  they  are  not  required  to  do  so.  The  jury's  finding  can 
be  a  valuable  tool  in  creating  public  awareness  of  social  problems.  It  can  also  be 
a  valuable  source  of  material  for  legislative  reform,  especially  in  respect  of 
regulatory  or  inspection  schemes.  The  importance  of  the  jury's 
recommendations  was  recognized  by  the  Ontario  Divisional  Court  in  People 
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First  of  Ontario  v.  Porter,      in  the  following  terms: 

A  separate  and  wider  function  is  becoming  increasingly  significant;  the 
vindication  of  the  public  interest  in  the  prevention  of  death  by  the  public 
exposure  of  the  conditions  that  threaten  life.  The  separate  role  of  the  jury  in 
recommending  systemic  changes  to  prevent  death  has  become  more  and  more 
important.  The  social  and  preventive  function  of  the  inquest  which  focuses  on  the 
public  interest  has  become,  in  some  cases,  just  as  important  as  the  distinctly 
separate  function  of  investigating  the  individual  facts  of  individual  deaths. 
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In  England,  this  has  been  referred  to  as  "self-neglect".  See  ibid ,  at  979-80. 

Supra,  note  3. 

Supra,  note  23.  at  619. 
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In  the  Commission's  view,  the  jury's  finding  should  include,  in  clear 
language,  any  recommendations  for  change  that,  in  the  opinion  of  the  jury, 
might  avoid  similar  deaths  in  the  future,  or  assist  in  developing  a  process  for 
responding  correctively  to  the  issues  relevant  to  the  death.  Recommendations 
may  include  legislative  or  regulatory  amendments,  improved  procedures  or 
equipment,  safety  precautions,  research,  or  public  education  campaigns.  While 
the  recommendations  should  be  articulated  by  the  jury,  the  members  of  the  jury 
should  not  hesitate  to  seek  special  assistance  in  drafting  or  developing 
recommendations  that  involve  technical  expertise.  Future  implementation  often 
depends  on  how  clearly  and  precisely  a  recommendation  is  presented. 

1 8 1 

As  we  indicated  above,  the  prevention  of  similar  deaths  in  the  future  is 
one  of  the  central  objectives  of  public  inquiries  into  death.  Thus,  the 
recommendation  phase  of  the  inquest  will  often  be  its  most  significant  aspect. 
Given  the  importance  of  this  function,  the  Commission  wishes  to  ensure  that,  in 
every  case,  the  jury's  attention  is  drawn  to  the  issue  of  prevention.  Accordingly, 
the  Commission  recommends  that  section  31(3)  of  the  Coroners  Act  should  be 
amended  to  provide  as  follows: 

31. — (3)  The  presiding  coroner  shall  direct  the  jury's  attention  to  the  issue  of 
preventing  future  similar  deaths  and,  subject  to  subsection  (2),  the  jury  may  make 
recommendations  directed  to  the  avoidance  of  death  in  similar  circumstances  or 
respecting  any  other  matter  arising  out  of  the  inquest. 

After  the  jury  has  made  its  finding,  including  any  recommendations, 
section  52(1)  of  the  Act  requires  the  presiding  coroner  to  return  the  finding  to 
the  Chief  Coroner.  "  Ordinarily,  the  presiding  coroner  will  write  a  Verdict 
Explanation,   which   is   forwarded   to  the   regional   coroner  with   the  jury's 
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finding.  The  purpose  of  this  explanation  is  to  "clarify  some  of  the  evidence, 
explain  why  certain  parties  were  given  standing,  add  to  the  By  What  Means,  and 
explain  why  certain  recommendations  were  made.  The  explanation  should  assist 


Supra,  this  ch.,  sec.  5(b). 
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Section  52(1)  of  the  Coroners  Act,  supra,  note  3,  provides  as  follow: 

52. — (1)  The  coroner  shall  forthwith  after  an  inquest  return  the  verdict  or  finding, 
with  the  evidence  where  the  Minister,  Crown  Attorney  or  Chief  Coroner  has  ordered 
it  to  be  transcribed,  to  the  Chief  Coroner,  and  shall  transmit  a  copy  of  the  verdict  and 
recommendations  to  the  Crown  Attorney. 

Ontario,  Ministry  of  the  Solicitor  General  and  Correctional  Services,  Chief  Coroners' 
Office,  Inquest  Manual  (looseleaf),  Tab  10,  at  3. 
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those  addressees  to  whom  the  verdict  is  forwarded  in  responding  to  it."  This 
appears  to  be  a  beneficial  practice. 

(c)       Follow-up 

The  current  Act  does  not  establish  a  process  for  follow-up  or 
implementation  of  the  jury's  recommendations.  However,  the  Chief  Coroner  is 
required  to  "bring  the  findings  and  recommendations  of  coroners'  juries  to  the 
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attention  of  appropriate  persons,  agencies  and  ministries  of  government".  The 
informal  follow-up  process  that  has  developed  depends,  for  the  most  part,  on  the 
persuasive  abilities  of  the  Office  of  the  Chief  Coroner,  the  quality  of  the 
recommendations,  and  the  predispositions  of  the  governmental  and  private 
agencies  identified  as  relevant.  Thus,  successful  implementation  in  the  past  can 
usually  be  attributed  to  the  formulation  of  clear,  precise  recommendations  for 
change,  and  the  existence  of  a  climate  receptive  to  change. 

While  the  Commission  acknowledges  the  importance  of  the  jury's 
recommendations,  we  do  not  recommend  that  implementation  or  compliance 
with  such  recommendations  be  made  compulsory.  Although  the  jury's 
recommendations  do  represent  the  views  of  the  community,  formed  after  a  full 
hearing  of  the  issues,  inevitably  some  recommendations  will  be  more  valuable 
or  practicable  than  others.  We  believe,  however,  that  the  Office  of  the  Chief 
Coroner  has  an  important  role  to  play  by  pursuing  compliance  with  significant 
recommendations.  In  the  Commission's  view,  section  4(1  )(d)  of  the  Act,  which 
requires  the  Chief  Coroner  to  "bring  the  findings  and  recommendations  of 
coroners'  juries  to  the  attention  of  appropriate  persons,  agencies  and  ministries 
of  government",  is  adequate  for  this  purpose,  provided  that  it  receives  a  broad 
and  liberal  interpretation  to  ensure  that  the  findings  and  recommendations  are 
brought  to  the  attention  of  all  relevant  parties,  including  relevant  agencies  and 
individuals,  both  public  and  private,  and  appropriate  professional  governing 
bodies.  The  Commission  recommends,  however,  that  section  4(1)  of  the 
Coroners  Act  should  be  amended  to  provide  that  the  Chief  Coroner  shall  inquire 
as  to  the  implementation  of  the  jury's  recommendations,  or  the  reasons  why 
implementation  has  been  postponed  or  rejected. 

One  mechanism  that  might  be  useful  with  respect  to  compliance  is  the 
preparation   of  a  carefully  documented   annual   report.    In   the   view   of  the 
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Ibid. 

Coroners  Act,  supra,  note  3,  s.  4(  1  )(d). 

A  similar  approach  was  adopted  in  the  Coroners  Amendment  Act.   1994.  Bill  148  (3rd 
Sess.,  35th  Leg),  s.  3. 
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Commission,  the  Office  of  the  Chief  Coroner  should  compile  and  publish  an 
annual  report,  which  should  be  filed  in  the  Legislature.  This  report  should  trace 
the  progress  of  recommendations,  including  the  identification  of  provincial, 
federal,  and  private  agencies,  that  have  chosen  not  to  comply  or  that,  in  the 
opinion  of  the  Chief  Coroner,  have  obstructed  the  process  of  compliance. 

The  annual  report  should  also  contain  accounts  and  statistical  analyses  of 
the  work  of  the  coroner  system.  Data  about  the  kinds  of  death  investigated,  their 
incidence,  and  implications,  may  prove  extremely  useful  to  the  communities  of 
researchers  examining  health  and  safety  issues.  Given  the  number  of  initial 
investigations  performed  annually,  the  ever-growing  database  contains  a 
substantial  amount  of  information  that  might  be  of  interest  to  medical 
researchers,  epidemiologists,  demographers,  and  various  other  researchers.  This 
is  one  of  the  benefits  of  a  well-organized  death  inquiry  system.  The  availability 
of  such  information  might  permit  the  development  of  important  responses  to 
risks,  including  the  early  recognition  of  patterns  of  risk  to  certain  segments  of 
the   population.   A   useful   model   might   be   the   annual   report   required   in 
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Quebec,  which  contain  descriptions  of  deaths  that  have  gone  to  public  inquiry 
accompanied  by  a  summary  of  recommendations,  a  list  of  those  organizations  or 
individuals  concerned,  and  a  brief  statement  of  their  responses.  The  reports  also 
include  several  analyses  of  data  categorized  according  to  region,  age,  sex,  and 
various  causes  of  death. 

The  Commission  recommends,  therefore,  that  the  Coroners  Act  should  be 
amended  to  provide  that  the  Chief  Coroner  shall  deliver  to  the  Minister  an 
annual  report  on  the  operations  of  the  office  during  the  preceding  year.  The 
annual  report  should  include  accounts  and  statistical  analyses  of  the  work  of  the 
coroner  system,  and  an  analysis  of  the  implementation  of  jury  findings, 
including  the  specific  responses  of  individuals  or  agencies  affected  by  the 
recommendations.  The  Commission  further  recommends  that  the  Minister 
should  be  required  to  table  the  annual  report  in  the  Legislature. 
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See  Quebec  Act,  supra,  note  42,  s.  29,  as  am.  by  S.Q.  1986,  c.  86,  s.  38,  and  S.Q.  1988, 
c.  46,  s.  24,  discussed  supra,  ch.  4,  sec.  4(c). 
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A  similar  approach  was  adopted  in  Bill  148,  supra,  note  186,  s.  4. 
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12.        RESIDUAL  RECOMMENDATIONS 

(a)       Definition  of  "Partners" 

In  the  Commission's  1993  Report  on  the  Rights  and  Responsibilities  of 

1 89 

Cohabitants  under  the  Family  Law  Act,  the  Commission  made  a  number  of 
recommendations  to  ensure  that  the  partners  in  certain  same-sex  relationships 
would  be  accorded  the  same  rights  as  spouses  under  the  Family  Law  Act. 
Consistent  with  the  principles  endorsed  by  the  Commission  in  that  report,  we 
have  concluded  that  the  partners  in  certain  same-sex  relationships  should  be 
accorded  the  same  rights  as  spouses  under  the  Coroners  Act.  Other  than  the 
definition  contained  in  section  1,  the  term  "spouse"  occurs  in  three  substantive 
provisions  of  the  current  Act.  In  the  first  two  of  these  provisions,  as  a  result  of 
the  recommendations  we  have  made  above,  it  is  unnecessary  for  us  to 
recommend  that  the  sections  be  amended  to  apply  equally  to  individuals 
involved  in  same-sex  relationships.  In  both  of  these  cases  we  have  already 
recommended  that  the  provision  be  amended  to  apply,  not  to  specified  members 
of  the  deceased's  family,  but  rather  to  the  broader  category  of  "properly 
interested  persons",  which,  as  we  have  indicated,  will  ordinarily  include  the 
deceased's  spouse  or  partner,  and  other  members  of  the  deceased's  family. 

Section  29(2)  of  the  Act,  however,  continues  to  apply  to  specified 
relatives  of  the  deceased,  including  spouses.  Section  29  provides  as  follows: 

29. — (1)  Any  person  performing  a.  post  mortem  examination  of  a  body  under 
the  warrant  of  a  coroner  may  extract  the  pituitary  gland  and  cause  it  to  be 
delivered  to  any  person  or  agency  designated  by  the  Chief  Coroner  for  use  in  the 
treatment  of  persons  having  a  growth  hormone  deficiency. 

(2)  This  section  applies  where  the  coroner  or  person  performing  the  post 
mortem  examination  has  no  reason  to  believe  that  the  deceased  has  expressed  an 
objection  to  his  or  her  body  being  so  dealt  with  after  death  or  that  the  surviving 
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Ontario  Law  Reform  Commission,  Report  on  the  Rights  and  Responsibilities  of 
Cohabitants  under  the  Family  Law  Act  (1993). 

R.S.O.  1990,  c.F. 3. 

Supra,  note  3. 

Ibid,  ss.  18(2),  26(1),  and  29(2). 

Our  recommendations  concerning  s.  18(2)  (the  right  of  certain  relatives  to  receive  the 
record  of  an  investigation)  and  s.  26(1)  (the  right  of  certain  relatives  to  request  an  inquest) 
are  discussed  supra,  this  ch.,  sees.  7(d)  and  8(1),  respectively. 

Supra,  this  ch.,  sec.  8(f). 
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spouse,  parent,  child,  brother,  sister  or  personal  representative  objects  to  the  body 
being  so  dealt  with,  and  although  no  consent  otherwise  required  by  law  is  given. 

The  Commission  recommends  that  section  29  of  the  Coroners  Act  should 
be  amended  to  provide,  in  part,  as  follows: 

29. — (2)  This  section  applies  where  the  coroner  or  person  performing  the  post 
mortem  examination  has  no  reason  to  believe  that  the  deceased  has  expressed  an 
objection  to  his  or  her  body  being  so  dealt  with  after  death  or  that  the  surviving 
spouse,  partner,  parent,  child,  brother,  sister  or  personal  representative  objects  to 
the  body  being  so  dealt  with,  and  although  no  consent  otherwise  required  by  law 
is  given. 

(3)  Two  persons  are  partners  for  the  purposes  of  this  section  if  they  have  lived 
together  for  at  least  one  year  and  have  a  close  personal  relationship  that  is  of 
primary  importance  in  both  persons'  lives. 

This   recommendation   is   consistent  with   the   approach   adopted,   for 
example,  in  the  Homes  for  the  Aged  and  Rest  Homes  Act      and  the  Consent  to 
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Treatment  Act,  1992,  both  of  which  introduce  the  concept  of  "partner"  in 
similar  circumstances.  Moreover,  as  we  noted  above,  it  is  also  consistent  with 
the  position  adopted  by  the  Commission  in  our  Report  on  the  Rights  and 
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Responsibilities  of  Cohabitants  under  the  Family  Law  Act. 


(b)      Offences 

Pursuant  to  section  55  of  the  Coroners  Act,  it  is  an  offence  to  contravene 
certain  sections  of  the  Act.      Section  55  provides  as  follows: 

55.  Any  person  who  contravenes  section  10  [the  duty  to  notify  a  coroner], 
11  [interference  with  a  dead  body],  13  [shipment  of  bodies  outside  Ontario]  or 
subsection  16(6)  [obstruction  of  a  coroner  in  the  performance  of  his  or  her  duty] 
is  guilty  of  an  offence  and  on  conviction  is  liable  to  a  fine  of  not  more  than 
$1,000  or  to  imprisonment  for  a  term  of  not  more  than  six  months,  or  to  both. 


R.S.O.  1990,  c.  H.13,  s.  32(7),  as  en.  by  1993,  c.  2,  s.  22. 


S.O.  1992,  c.  31,  s.  1(2). 
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Supra,  note  189. 
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With  respect  to  concerns  about  hiding  bodies  that  were  the  victims  of  homicide  or  criminal 
neglect,  see  the  Criminal  Code,  supra,  note  52,  s.  23  (accessory  after  the  fact),  s.  129 
(obstructing  a  public  officer  or  peace  officer),  s.  139  (obstructing  justice),  and  s.  141,  as 
am.  by  R.S.C.  1985,  c.  27  (1st  Supp.),  s.  19  (concealing  an  indictable  offence  for  reward). 
Also  note  that  s.  182(b)  of  the  Criminal  Code  creates  an  indictable  offence  for  interference 
with,  or  offering  an  indignity  to,  a  dead  body. 
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In  the  Commission's  Report  on  the  Basis  of  Liability  for  Provincial 
Offences,199  the  Commission  considered  the  nature  of  the  liability  that  should  be 
imposed  in  offences  contained  in  provincial  statutes.  The  Commission  started  by 
noting  the  distinction  between  absolute  liability  offences,  strict  liability 
offences,  and  offences  requiring  mens  rea.  Absolute  liability  offences  impose 
liability  irrespective  of  the  absence  of  fault.  Strict  liability  offences  impose 
liability  upon  proof  of  the  prohibited  act,  unless  the  defendant  can  prove,  on  a 
balance  of  probabilities,  that  he  or  she  exercised  reasonable  care.  Mens  rea 
offences  impose  liability  only  where  the  defendant  can  be  proven  not  only  to 
have  committed  the  prohibited  act,  but  also  to  have  had  an  aware  state  of  mind 
"such  as  intent,  knowledge,  recklessness  or  wilful  blindness  respecting  the 
circumstances  and/or  consequences  of  the  offence". 

After  recommending  that  "absolute  liability  should  be  abolished  in 
provincial  offences  and  that  liability  for  every  provincial  offence  should  be 
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based    on     some    minimum     requirement    of    fault",        the     Commission 
recommended  as  follows: 

[Sjtrict  liability,  or  negligence,  ought  to  be  the  standard  of  culpability  in 
provincial  offences  unless  the  Legislature,  by  using  such  language  as 
'knowingly',  'intentionally',  'recklessly',  'wilful  blindness',  or  other  similar 
words,  expressly  requires  mens  rea. 


[BJefore  imprisonment  can  be  imposed  for  a  provincial  offence,  either  an  aware 
state  of  mind  {mens  rea)  or  a  marked  and  substantial  departure  from  the  standard 
of  care  expected  of  a  reasonably  prudent  person  in  the  circumstances,  should  be 
required  to  be  alleged  and  proved. 

The  Commission  reaffirms  these  recommendations,  and  has  concluded 
that  it  should  be  made  clear  in  the  statute  that  the  offences  contained  in 
section  55  should  be  interpreted  as  imposing  strict  liability,  as  opposed  to 
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Ontario  Law  Reform  Commission,  Report  on  the  Basis  of  Liability  for  Provincial  Offences 
(1990). 
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Ibid, 

at  45-46 
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absolute  liability.  This  will  avoid  the  necessity  of  engaging  in  the  process  of 
classification  of  the  offences,  as  articulated  by  the  Supreme  Court  of  Canada  in 
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R.  v.  The  City  of  Sault  Ste.  Marie,  and  applied  more  recently  by  the  Ontario 
Court  of  Appeal  in  R.  v.  Nickel  City  Transport  (Sudbury)  Ltd.  The 
Commission  recommends,  therefore,  that  section  55  of  the  Coroners  Act  should 
be  amended  to  make  it  clear  that  the  offences  contained  in  that  section  should  be 
interpreted  as  imposing  strict  liability,  except  where  the  language  expressly 
requires  an  aware  state  of  mind. 
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In  the  Report  on  the  Basis  of  Liability  for  Provincial  Offences,  the 
Commission  concluded  that,  before  a  term  of  imprisonment  can  be  imposed  for 
a  provincial  offence,  a  higher  minimum  standard  of  fault  than  mere  negligence 
should  be  required.  As  we  noted  above,  it  recommended  that  that  standard 
should  require  either  an  aware  state  of  mind  or  conduct  that  constituted  a 
marked  and  substantial  departure  from  the  conduct  of  a  reasonable  person.  In 
the  present  case,  the  Commission  has  concluded  that  the  higher  of  those  two 
standards  should  be  required;  that  is,  imprisonment  should  not  be  imposed  for 
conduct  that  was  not  wilful.  Accordingly,  the  Commission  recommends  that 
section  55  should  be  amended  to  ensure  that  imprisonment  can  be  imposed  on 
conviction  for  the  offences  contained  in  that  section  only  where  the  defendant 
can  be  proven  to  have  had  an  aware  state  of  mind. 
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Except,  of  course,  where  the  language  of  the  statute  expressly  requires  an  aware  state  of 
mind. 

[1978]  2  S.C.R.  1299,  85  D.L.R.  (3d)  161. 

(1993),  14  O.R.  (3d)  1 15,  104  D.L.R.  (4th)  340  (C.A.). 
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Supra,  note  199. 


SUMMARY  OF  RECOMMENDATIONS 


The  Commission  makes  the  following  recommendations: 


A  SYSTEM  FOR  INQUIRING  INTO  DEATHS 

1.  Ontario  should  continue  to  maintain  an  independent  death  inquiry  system 
to  investigate  and  inquire  into  untimely  and  suspicious  deaths,  (at  178) 

THE  ADEQUACY  OF  THE  CURRENT  MODEL 

2.  The  Coroners  Act  should  be  amended  to  ensure  that  it  reflects  the 
purposes  that  underlie  the  investigation  of  deaths  and  the  provision  of  a 
public  forum  of  inquiry  into  certain  deaths,  (at  179) 

THE  PURPOSES  OF  THE  SYSTEM 

The  Purposes  of  Death  Investigations 

3.  The  Coroners  Act  should  be  amended  to  provide  that  the  purposes  of  the 
coroner's  initial  investigation  are  as  follows: 

(a)  to  determine 

(i)  who  the  deceased  was; 

(ii)  the  cause  of  the  deceased's  death; 

(iii)  when  the  deceased  came  to  his  or  her  death; 

(iv)  where  the  deceased  came  to  his  or  her  death;  and 

(v)  by  what  means  the  deceased  came  to  his  or  her  death; 

(b)  to  determine  whether  the  death  was  preventable,  in  that  it  resulted 
from  neglect,  misconduct,  or  other  culpable  act,  and,  in  the  case  of 
the  death  of  a  vulnerable  person  who  was  dependent  on  others  for 
his  or  her  care,  to  make  an  assessment  of  the  quality  of  that  care; 
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(c)  to  determine  whether  the  death  was  caused  or  precipitated  by  a  risk 
or  danger,  including  illness,  that  may  have  been  amenable  to 
correction,  regulation,  removal,  or  avoidance; 

(d)  to  collect,  analyze,  and  disseminate  data  about  deaths,  in  order  to 
assist  in  preventing  future  deaths;  and 

(e)  to  provide  the  information  necessary  to  determine  whether  an 
inquest  should  be  conducted,  (at  183-84  ) 

The  Purposes  of  Public  Inquiries  into  Deaths 

The  Coroners  Act  should  be  amended  to  provide  that  coroners'  inquests 
should  be  conducted  to  serve  the  following  public  purposes: 

(a)  to  provide  a  public  forum  to  address  unanswered  and  essential 
questions  about  deaths; 

(b)  to  inquire  into  preventable  deaths,  educate  the  public  about  such 
deaths  and  their  causes,  and  promote  corrective  responses; 

(c)  to  inquire  into  deaths  that  may  have  resulted  from  misconduct, 
neglect,  or  culpable  conduct,  in  order  that  similar  deaths  may  be 
avoided  in  the  future; 

(d)  to  inquire  into  whether  the  community's  regulatory,  law 
enforcement,  custodial,  or  health  and  safety  agencies  are  operating 
effectively,  fairly,  and  without  discrimination;  and 

(e)  to  make  recommendations  directed  to  ameliorating  or  eliminating 
any  risks,  dangerous  practices,  or  misconduct  revealed  at  the 
inquest,  (at  185-86) 


THE  QUALIFICATIONS  OF  CORONERS 

5.  The  Coroners  Act  should  be  amended  to  provide  for  the  appointment  of 
two  types  of  coroner,  namely  "investigating  coroners"  and  "presiding 
coroners",  (at  190) 

6.  (1)       Investigating    coroners    should    be    responsible    for    all    initial 

investigations  and  pre-inquest  case  preparation. 
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(2)  Presiding  coroners  should  be  responsible  for  conducting  inquests, 
(at  190) 

7.  (1)       Investigating  coroners  should  be  medically  qualified,  preferably 

with    an    expertise    or    demonstrated    interest    in    pathology, 
epidemiology,  or  public  health  and  safety. 

(2)  Presiding  coroners  should  be  legally  qualified,  with  an  expertise  or 
demonstrated  interest  in  the  conduct  of  public  proceedings, 
(at  190-91) 

8.  All  coroners  should  be,  and  should  be  perceived  to  be,  independent  of 
local  institutions,  (at  191) 

9.  Presiding  coroners  should  be  selected  and  appointed  in  the  same  manner 
as  other  quasi-judicial  appointees  in  the  province,  (at  191) 

THE  INVESTIGATION  OF  DEATHS 

Organizational  Structure 

10.  The  central  administration,  supervision,  and  planning  of  the  system 
should  continue  to  be  conducted  by  the  Chief  Coroner  and  Deputy  Chief 
Coroner,  (at  191-92) 

11.  All  local  matters  should  continue  to  be  conducted  under  the  supervision 
of  the  regional  coroner,  (at  192) 

12.  The  current  eight  regional  divisions  should  be  continued,  with  a  view  to 
ensuring  conformity  with  judicial  regions,  (at  192) 


Commencing  the   Investigation:    the   Duty  to   Notify  the 
Coroner  in  the  Event  of  Death 

13.  Section  10(l)(b)  of  the  Coroners  Act,  which  requires  that  a  coroner  be 
notified  where  a  person  died  "by  unfair  means",  should  be  repealed, 
(at  194) 
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14.      (1)       Section    10(2),  (2.1),  and  (3)  of  the  Coroners  Act  should  be 
amended  to  provide  as  follows: 

10.— (2)  Where  a  person  dies  while  resident  or  an  in-patient  in  an 
institution  designated  in  the  regulations,  the  person  in  charge  of  the 
institution  shall  immediately  give  notice  of  the  death  to  a  coroner,  and 
the  investigating  coroner  shall  investigate  the  circumstances  of  the  death 
and,  if  as  a  result  of  the  investigation  the  regional  coroner  is  of  the 
opinion  that  an  inquest  ought  to  be  held,  the  regional  coroner  shall  issue 
his  or  her  warrant  to  hold  an  inquest  upon  the  body. 

(2.1)  Where  a  person  dies  while  resident  in  an  institution  designated  in 
the  regulations,  the  person  in  charge  of  the  institution  shall  immediately 
give  notice  of  the  death  to  a  coroner  and,  if  the  investigating  coroner  is  of 
the  opinion  that  the  death  ought  to  be  investigated,  he  or  she  shall 
investigate  the  circumstances  of  the  death  and,  if  as  a  result  of  the 
investigation  the  regional  coroner  is  of  the  opinion  that  an  inquest  ought 
to  be  held,  the  regional  coroner  shall  issue  his  or  her  warrant  to  hold  an 
inquest  upon  the  body. 

(3)  Where  a  person  dies  while  an  inmate  or  patient  of  a  facility, 
institution  or  place  of  custody  designated  in  the  regulations,  but  while  not 
on  the  premises  or  in  actual  custody  of  the  facility,  institution  or  place  of 
custody,  as  the  case  may  be,  subsections  (1)  and  (2)  apply  as  if  the  person 
were  a  resident  of  an  institution  named  therein. 

(2)       Section  56  of  the  Coroners  Act  should  be  amended  by  adding  the 
following  paragraphs: 

56.  The  Lieutenant  Governor  in  Council  may  make  regulations, 


(i)     designating       institutions       for       the       purpose       of 
subsection  10(2); 

(j)     designating       institutions       for       the       purpose       of 
subsection  10(2.1); 

(k)    designating  facilities,  institutions  or  places  of  custody  for 
the  purpose  of  subsection  10(3). 
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(3)  The  list  of  institutions  designated  in  the  regulations  for  the 
purposes  of  section  10(2)  and  (2.1),  and  the  list  of  facilities, 
institutions,  or  places  of  custody,  designated  in  the  regulations  for 
the  purpose  of  section  10(3),  should  be  reviewed  periodically  to 
determine  that  all  appropriate  facilities,  institutions,  or  places  of 
custody  are  included. 

(4)  The  review  referred  to  in  paragraph  (3)  should  be  conducted  by  an 
advisory  committee,  which  should  include  representatives  of  the 
Chief  Coroner's  office,  the  Solicitor  General,  the  Ministry  of 
Health,  the  Ministry  of  Community  and  Social  Services,  and  other 
relevant  stakeholders,  (at  196-97) 

15.  The  Coroners  Act  should  be  amended  to  provide  that  the  Chief  Coroner 
has  the  power  to  designate  temporarily  an  institution  not  designated  in  the 
regulations,  whether  public  or  private,  as  one  to  which  section  10(2)  of 
the  Act  applies,  (at  197  ) 

Conduct  of  the  Investigation  and  Powers  of  Entry,  Search, 
and  Seizure 

16.  (1)       The  investigating  coroner's  right  to  enter  and  take  possession  of 

the  body,  and  things  relevant  to  the  investigation  or  subsequent 
inquiry,  should  be  authorized  by  application  to  a  justice  of  the 
peace,  unless 

(a)  the  purpose  of  the  entry  is  to  take  possession  of  a  body 
within  twenty-four  hours  of  notification  of  the  death;  or 

(b)  the  coroner  has  reasonable  and  probable  grounds  to  believe 
that  delay  would  result  in  danger  to  the  health  or  safety  of 
persons,  or  the  disappearance  or  destruction  of  evidence  that 
would  be  useful  to  the  coroner  in  the  performance  of  his  or 
her  investigations. 

(2)  If  an  application  to  a  justice  of  the  peace  is  required,  conditions 
may  be  imposed  on  the  entry  and  search,  including  conditions  to 
protect  privilege. 
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(3)  The  requirement  that  an  application  be  made  to  a  justice  of  the 
peace  to  authorize  an  entry,  search,  or  seizure  should  not  affect  a 
coroner's  ability  to  order  an  autopsy  or  to  obtain  records  from  a 
public  hospital,  (at  199) 

17.  Proper  forms  should  be  prepared  to  accompany  any  entry,  search,  or 
seizure  made  pursuant  to  the  Coroners  Act,  whether  authorized  by  the 
coroner  or  a  justice  of  the  peace,  that  indicate  in  clear  language  the  source 
and  extent  of  any  intrusive  powers,    (at  200) 

The  Investigation  Report 

18.  The  investigating  coroner  should  be  required  to  prepare  an  investigation 
report,  which  should  include  the  following: 

(a)  the  identity  of  the  deceased  and  the  investigating  coroner's 
findings  of  the  facts  as  to  how,  when,  where,  and  by  what 
means  the  deceased  came  to  his  or  her  death; 

(b)  the  post  mortem  examination  and  any  other  examinations  or 
analyses  of  the  body; 

(c)  abrief  narrative  account  of  the  circumstances  of  the  death; 

(d)  a  description  of  the  nature  and  extent  of  the  investigation 
conducted; 

(e)  an  assessment  of  any  factors  that  are  relevant  to  the 
purposes  of  a  public  inquiry,  for  example,  preventability, 
risk,  misconduct,  or  neglect;  and 

(f)  except  in  those  cases  in  which  an  inquest  is  required  by 
statute,  a  recommendation  as  to  whether  a  public  inquiry 
ought  to  be  conducted,  (at  200) 

19.  In  order  to  facilitate  the  regional  coroner's  decision  concerning  whether 
or  not  an  inquest  should  be  conducted,  all  relevant  material,  including  the 
full  investigation  report,  should  be  filed  with  the  regional  coroner, 
(at  202) 
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20.  (1)       Section  18(2)  of  the  Coroners  Act  should  be  amended  to  provide 

that  a  summary  of  the  investigation  report  should  be  made 
available  to  the  public  upon  request  to  the  regional  coroner,  subject 
to  the  provisions  of  the  Freedom  of  Information  and  Protection  of 
Privacy  Act. 

(2)  The  summary  of  the  investigation  report  should  indicate: 

(a)  the  identity  of  the  deceased; 

(b)  the  investigating  coroner's  findings  of  the  facts  as  to  when 
and  where  the  deceased  came  to  his  or  her  death;  and 

(c)      a  description  of  the  nature  and  extent  of  the  investigation 
conducted  into  the  death. 

(3)  In  addition  to  the  summary  of  the  investigation  report,  the 
investigating  coroner's  findings  of  the  facts  as  to  how  and  by  what 
means  the  deceased  came  to  his  or  her  death,  and  the  relevant 
findings  of  any  post  mortem  examination,  and  of  any  other 
examinations  or  analyses  of  the  body,  should  be  made  available  by 
the  regional  coroner's  office  to  all  properly  interested  persons  (see 
recommendation  3 1(2)).  (at  202-03) 

21.  (1)       Where  a  person  is  of  the  view  that  the  extent  of  the  information 

provided  by  the  regional  coroner  is  not  sufficient  (see 
recommendation  20),  the  person  should  be  entitled  to  apply  to  the 
Chief  Coroner  for  further  disclosure. 

(2)  Upon  an  application  referred  to  in  paragraph  (1),  the  Chief 
Coroner  should  have  the  discretion  to  order  that  additional 
information  be  disclosed,  (at  203) 

THE  DECISION  TO  CALL  AN  INQUEST 
Mandatory  Inquests 

22.  Section  10(4)  of  the  Coroners  Act  should  be  amended  to  provide  that  the 
coroner  shall  issue  a  warrant  to  hold  an  inquest  upon  the  body  when  a 
death  occurs  in  custody  while  a  person  is  under  arrest  or  in  detention 
awaiting  trial;  serving  a  sentence  in  a  provincial  or  federal  institution;  or 
confined  pursuant  to  a  verdict  of  not  criminally  responsible  on  account  of 
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mental  disorder,  a  verdict  of  unfit  to  stand  trial,  or  an   involuntary 
committal  pursuant  to  provincial  mental  health  legislation,  (at  204) 

23.  The  Coroners  Act  should  be  amended  to  provide  that,  where  a  peace 
officer  may  have  caused  or  contributed  to  a  death  while  acting  within  the 
course  of  his  or  her  duties,  the  peace  officer  shall  immediately  give  notice 
of  the  death  to  a  coroner  and  the  coroner  shall  issue  a  warrant  to  hold  an 
inquest  upon  the  body,  (at  205) 

24.  Inquests  should  continue  to  be  mandatory  when  a  person  dies  while 
employed  on  a  construction  site,  or  in  a  mine,  pit,  or  quarry,  (at  206) 

25.  (1)      A  periodic  review  should  be  conducted  in  order  to  determine 

whether  any  additional  employment  contexts  should  be  included 
within  the  category  of  mandatory  inquests. 

(2)  The  review  referred  to  in  paragraph  (1)  should  be  conducted  by  an 
advisory  committee,  which  should  include  representatives  of  the 
Chief  Coroner's  office,  the  Solicitor  General,  the  Ministry  of 
Labour,  and  other  relevant  stakeholders. 

(3)  The  proposed  review  should  involve  an  empirical  assessment  of 
danger,  including  a  comparison  with  the  injury  and  death  rates  of 
the  workplaces  currently  set  out  in  section  10(5)  of  the  Coroners 
Act,  as  well  as  an  inquiry  into  the  extent  of  the  public's  need  to 
know  about  certain  kinds  of  operations,  (at  207) 

Discretionary  Inquests 

26.  Section  20  of  the  Coroners  Act  should  be  amended  to  provide  that,  when 
making  a  determination  whether  or  not  to  conduct  an  inquest,  regard 
should  be  had  to  whether  the  holding  of  an  inquest  would  serve  the  public 
interest,  and  to  the  purposes  of  the  inquest  set  out  in  the  Act.  (at  207-08) 

27.  (1)       The  decision  whether  or  not  to  conduct  an  inquest  should  be  made 

by  the  regional  coroner. 

(2)  The  regional  coroner's  decision  should  be  subject  to  review  by  the 
Chief  Coroner,  (at  208) 
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Inquests  and  Criminal  Charges 

28.  Section  27(3)  of  the  Coroners  Act  should  be  amended  to  provide  as 
follows:  (at  209) 

27. — (3)  Despite  subsections  (1)  and  (2),  where  a  person  is  charged  with  an 
offence  under  the  Criminal  Code  (Canada)  arising  out  of  the  death  and  the  charge 
or  any  appeal  from  a  conviction  or  an  acquittal  of  the  offence  charged  has  been 
finally  disposed  of  or  the  time  for  taking  an  appeal  has  expired,  the  Chief  Coroner 
may  issue  a  warrant  for  an  inquest  and  the  person  charged  is  a  compellable 
witness  at  the  inquest. 

Multiple  Death  Inquests 

29.  (1)       Section  25(2)  of  the  Coroners  Act  should  be  amended  to  provide 

as  follows: 

25. — (2)  Where  two  or  more  deaths  appear  to  have  occurred  in  the 
same  event  or  from  a  common  cause,  or  where  they  are  otherwise  linked 
materially,  the  Chief  Coroner  or  the  regional  coroner  may  direct  that  one 
inquest  be  held  into  all  of  the  deaths,  where  it  appears  that  a  common 
inquest  is  the  most  efficient  and  effective  way  of  inquiring  into  the  deaths. 

(2)  Section  25  of  the  Coroners  Act  should  be  amended  to  provide  that, 
where  a  combined  inquest  has  been  ordered  under  section  25(2), 
and  it  appears  that  the  basis  upon  which  it  was  ordered  no  longer 
exists,  or  it  no  longer  appears  that  a  common  inquest  is  the  most 
efficient  and  effective  way  of  inquiring  into  the  deaths,  the  Chief 
Coroner  may  direct  that  the  combined  inquest  be  terminated  and 
that  separate  inquests  into  the  deaths  be  conducted,  (at  210-1 1) 

Power  to  Re-open  an  Inquest 

30.  After  an  inquest  has  been  completed  and  a  finding  made,  the  Chief 
Coroner  should  have  the  power  to  order  a  new  inquest,  or  to  order  that 
the  death  be  made  the  subject  of  a  new  inquest  together  with  one  or  more 
other  deaths  where  the  deaths  appear  to  have  occurred  from  a  common 
cause,  where  the  Chief  Coroner  is  satisfied  that: 

(a)       there  is  new  credible  evidence  that  indicates  that  the  earlier 
finding  is  unreliable  in  a  significant  respect; 
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(b)  the  new  evidence  could  not  have  been  adduced  at  the  first 
inquest  with  the  exercise  of  reasonable  diligence;  and 

(c)  there  is  a  compelling  public  interest  in  having  the  matter  re- 
considered, (at  214) 

Reasons  for  a  Decision  Not  to  Conduct  an  Inquest 

31.  (1)  Section  26(1)  of  the  Coroners  Act  should  be  amended  to  permit 
any  properly  interested  person  to  request  the  regional  coroner  in 
writing  to  hold  an  inquest  where  the  regional  coroner  has 
determined  that  an  inquest  is  unnecessary. 

(2)  The  term  "properly  interested  person"  should  be  defined  to  include 
any  person  or  group  that,  in  the  circumstances  of  the  particular 
case,  might  qualify  for  standing  at  an  inquest. 

(3)  Section  26(1)  of  the  Coroners  Act  should  be  amended  to  provide 
as  follows: 

(a)  Where  the  regional  coroner's  final  decision  is  to  not  hold  an 
inquest,  the  regional  coroner  shall  deliver  to  the  person 
requesting  the  inquest  the  reasons  for  the  decision  in 
writing,  together  with  the  summary  of  the  investigation 
report,  subject  to  the  provisions  of  the  Freedom  of 
Information  and  Protection  of  Privacy  Act,  and  any 
additional  information  that  the  regional  coroner  considers 
necessary  to  provide  sufficient  information  to  permit  the 
person  to  assess  the  validity  of  the  decision  and  to  consider 
whether  the  person  wishes  to  challenge  the  decision. 

(b)  Notwithstanding  the  Freedom  of  Information  and 
Protection  of  Privacy  Act,  the  regional  coroner  should  be 
permitted  to  disclose  additional  information  to  properly 
interested  persons,  taking  into  account  the  nature  of  their 
relationship  with  the  deceased. 

(c)  Information  that  would  identify  any  third  party  should  be 
deleted  from  the  information  released,  (at  215-16) 
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32.  Section  26(2)  of  the  Coroners  Act  should  be  amended  to  provide  as 
follows: 

(a)  Where  the  Chief  Coroner  is  requested  to  review  the  decision 
of  the  regional  coroner  to  not  hold  an  inquest,  in  making  his 
or  her  decision  the  Chief  Coroner  should  consider  the  stated 
purposes  for  coroners'  inquests,  and  the  utility  and 
effectiveness  of  a  public  inquiry  in  the  particular  case. 

(b)  Where  the  Chief  Coroner's  decision  is  to  reject  the  request, 
the  Chief  Coroner  shall  deliver  the  reasons  for  the  decision 
in  writing,  together  with  any  additional  information  that  the 
Chief  Coroner  considers  necessary  to  provide  sufficient 
information  to  permit  the  person  to  assess  the  validity  of  the 
decision  and  to  consider  whether  the  person  wishes  to 
challenge  the  decision. 

(c)  Notwithstanding  the  Freedom  of  Information  and 
Protection  of  Privacy  Act,  the  Chief  Coroner  should  be 
permitted  to  disclose  additional  information  to  properly 
interested  persons,  taking  into  account  the  nature  of  their 
relationship  with  the  deceased. 

(d)  Information  that  would  identify  any  third  party  should  be 
deleted  from  the  information  released,  (at  217-18) 

Reviewing  the  Chief  Coroner's  Decision:    The   Coroners' 
Review  Board 

33.  Section  26(3)  of  the  Coroners  Act,  which  provides  that  the  decision  of  the 
Chief  Coroner  is  final,  should  be  repealed,  (at  219) 

34.  The  Coroners  Act  should  be  amended  to  abolish  the  Coroners'  Council 
and  to  establish  a  Coroners'  Review  Board,  having  the  following  powers: 

(a)       to  review  and  reverse  a  decision  of  the  Chief  Coroner: 

(i)      denying  an  inquest; 

(ii)     determining    that    an    applicant    is    not    a    properly 
interested  person; 
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(iii)  limiting  or  refusing  access  to  an  investigation  report  or 
reasons  for  a  decision  not  to  call  an  inquest; 

(iv)  determining  whether  two  or  more  deaths  should  be  the 
subject  of  a  single  inquest;  and 

(v)  where  an  inquest  has  been  completed  and  a  finding 
made,  determining  whether  a  new  inquest  should  be 
conducted  or  whether  the  death  should  be  made  the 
subject  of  a  new  inquest  together  with  one  or  more 
other  deaths;  and 

(b)  to  hear  complaints  about  the  conduct  of  coroners,  and  to 
recommend  to  the  Minister  such  disciplinary  action  as  it 
sees  fit,  including  suspension  or  dismissal,  (at  219) 

35.  (1)       Members  of  the  Coroners'  Review  Board  should  be  appointed  on  a 

part-time  basis. 

(2)  The  Coroners'  Review  Board  should  sit  in  panels  of  three. 

(3)  Each  panel  of  the  Coroners'  Review  Board  should  include  a  justice 
of  the  Ontario  Court  (General  Division)  and  a  pathologist,  (at  219) 

36.  (1)       Decisions   of  the    Coroners'    Review    Board   dealing   with   the 

discipline  of  coroners  should  be  subject  to  appeal  to  the  Divisional 
Court. 

(2)       All  other  decisions  of  the  Coroners'  Review  Board  should  be  final 
and  binding  and  should  not  be  subject  to  judicial  review,  (at  220  ) 

PREPARING  FOR  THE  INQUEST 

Appointment  of  the  Presiding  Coroner 

37.  Where  an  inquest  is  to  be  held,  the  Chief  Coroner  should  appoint  the 
presiding  coroner  to  conduct  the  inquest,  (at  220  ) 
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38.  In  appropriate  cases,  such  as  highly  controversial  cases  involving  actions 
of  governmental  agencies,  the  Chief  Coroner  should  request  the 
appointment  of  a  special  commissioner,  as  currently  empowered  by 
section  23(1)  of  the  Coroners  Act,  to  ensure  both  independence  and  the 
appearance  of  independence,  (at  221  ) 

The  Coroner's  Counsel 

39.  (1)       Section  30(1)  of  the  Coroners  Act  should  be  amended  to  provide 

that,  before  holding  an  inquest,  the  presiding  coroner,  in 
consultation  with  the  regional  coroner's  office,  shall  appoint  a 
barrister  and  solicitor  to  act  as  counsel  to  the  coroner  at  the 
inquest. 

(2)  Counsel  to  the  coroner  should  have  the  duty  to  marshall  and 
present  the  principal  evidence  at  the  inquest  in  a  full  and  fair 
manner,  and  to  offer  advice  to  the  coroner  as  requested,  (at  222) 

Standing  at  Inquests  and  the  Cost  of  Participation 

40.  Section  41(1)  of  the  Coroners  Act  should  be  amended  to  provide  that  the 
presiding  coroner  shall  designate  a  person  or  group  as  a  person  or  group 
with  standing  at  the  inquest  if  the  presiding  coroner  finds  that  the  person 
or  group: 

(a)  has  a  sufficient  connection  to  the  death  or  the  subject-matter 
of  the  inquest;  or 

(b)  has  a  genuine  interest  in  a  material  issue,  and  can  add  an 
important  dimension  to  the  inquiry,  (at  224) 

41.  (1)       All  persons  or  groups  granted  standing  at  an  inquest  should  be 

considered  by  the  Ontario  Legal  Aid  Plan  as  qualifying  for 
assistance,  subject  to  the  relevant  financial  criteria. 

(2)  Assistance  should  be  denied  only  if  the  area  director  has 
determined  that  representation  will  be  duplicative  and  unnecessary 
because  the  identical  interest  is  already  represented  by  counsel. 
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(3)  Where  an  applicant  does  not  meet  the  financial  criteria  established 
by  the  Plan,  the  Plan  should  consider  proposing  an  arrangement  by 
which  assistance  can  be  made  available,  subject  to  security  and 
repayment. 

(4)  A  decision  to  deny  legal  aid  to  a  person  or  group  granted  standing 
at  an  inquest  should  be  confirmed  by  the  deputy  director,  after 
notice  to  the  applicant  of  the  reasons  for  denial  and  the  provision 
of  an  opportunity  to  respond,  (at  229) 

Juries 

42.  (1)  Section  33  of  the  Coroners  Act,  which  provides,  in  part,  that  every 
inquest  shall  be  held  with  a  jury  composed  of  five  persons,  should 
be  amended  to  provide  that,  at  a  pre-inquest  hearing  held  in  respect 
of  a  mandatory  inquest,  the  presiding  coroner  may  order  that  the 
inquest  shall  proceed  without  a  jury  if  he  or  she  is  satisfied  that  the 
death  arose  from  natural  causes  and  there  is  no  allegation  of 
neglect,  misconduct,  or  want  of  care. 

(2)  Section  33(2)  of  the  Coroners  Act  should  be  amended  to  provide 
that,  upon  notice  to  all  parties,  five  jurors  should  be  selected  at 
random  from  the  list  of  names  of  persons  provided  under 
subsection  34(2). 

(3)  The  presiding  coroner  should  be  satisfied  that  the  jury  represents 
the  community,  that  its  members  are  eligible  to  sit  as  jurors,  and 
that  they  have  no  actual  or  apparent  bias. 

(4)  Section  34(6)  of  the  Coroners  Act  should  be  amended  to  provide 
as  follows: 

34. — (6)  The  presiding  coroner  at  an  inquest  shall  exclude  a  person 
from  being  sworn  as  a  juror  where  the  coroner  believes  there  is  a 
likelihood  that  the  person,  because  of  interest  or  bias,  would  be  unable  to 
render  a  verdict  in  accordance  with  the  evidence,  or  that  there  is  a 
reasonable  apprehension  of  interest  or  bias  with  respect  to  that  person. 

(5)  The  participants  at  the  inquest  should  not  have  a  right  of 
peremptory  challenge  in  respect  of  any  of  the  jurors,  (at  230-32) 
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Pre-Inquest  Hearings 

43.  (1)       Prior  to  the  commencement  of  an  inquest,  the  presiding  coroner 

should  conduct  a  pre-inquest  hearing. 

(2)  On  the  application  of  any  person  or  group  at  the  pre-inquest 
hearing,  the  presiding  coroner  should  determine  whether  the 
applicant  shall  be  designated  as  a  person  or  group  with  standing  at 
the  inquest. 

(3)  The  pre-inquest  hearing  should  be  conducted  upon  notice  to  all 
properly  interested  persons  and  any  person  or  group  who  requested 
notice. 

(4)  Failure  to  give  notice  of  the  pre-inquest  hearing  to  a  properly 
interested  person  who  was  not  easily  identifiable,  or  who  did  not 
expressly  request  notice,  should  not  be  considered  a  priori  a  defect 
of  jurisdiction,  (at  233) 

CONDUCT  OF  THE  INQUEST 

Rights  of  Participation/Stratification  of  Standing 

44.  Section  41(2)  of  the  Coroners  Act  should  be  amended  to  make  it  clear 
that  all  persons  designated  as  persons  with  standing  at  an  inquest  should 
have  the  same  rights  to  participate  in  the  inquest,  including  the  right  to 
disclosure,  the  right  to  be  represented  by  counsel  or  an  agent,  the  right  to 
call  and  examine  witnesses  and  present  arguments  and  submissions,  and 
the  right  to  conduct  cross-examinations  of  witnesses,  (at  236) 

Evidence 

45.  Section  44(1)  of  the  Coroners  Act  should  be  amended  to  provide  that,  at 
an  inquest,  all  evidence  should  be  admitted  if  it  is  considered  by  the 
coroner  to  be  relevant  to  the  purposes  of  the  inquest  and  of  a  kind  that,  if 
accepted  as  credible,  would  warrant  serious  consideration  by  a  jury, 
(at  238) 
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46.  Section  50(2)  of  the  Coroners  Act  should  be  amended  to  provide  as 
follows:  (at  238) 

50. — (2)  A  coroner  may  reasonably  limit  further  cross-examination  of  a 
witness  where  the  coroner  is  satisfied  that  the  cross-examination  of  the  witness  is 
irrelevant,  unduly  repetitious,  or  abusive. 

Compellability  of  Witnesses 

47.  The  current  law,  which  provides  that  everyone  is  a  compellable  witness, 
except  a  person  who  has  been  charged  with  a  criminal  offence  in  respect 
of  the  death,  or  a  person  who  has  been  granted  an  exemption  from 
compellability  in  accordance  with  the  test  articulated  recently  by  the 
Supreme  Court  of  Canada,  should  be  retained,  (at  240) 

Controlling  the  Inquest  Process 

48.  Section  2  of  the  Coroners  Act,  which  repeals  the  common  law  as  it  relates 
to  the  functions,  powers,  and  duties  of  coroners  in  Ontario,  should  be 
repealed,  (at  242) 

49.  Section  32  of  the  Coroners  Act  should  be  amended  to  provide  as  follows: 
(at  243-44) 

32.  An  inquest  shall  be  open  to  the  public  except  where  the  presiding  coroner 
is  of  the  opinion  that  national  security  might  be  endangered  or  where  the 
possibility  of  serious  harm  or  injustice  to  any  person  justifies  a  departure  from  the 
general  principle  that  inquests  should  be  open  to  the  public,  in  which  cases  the 
presiding  coroner  may  hold  the  hearing  concerning  any  such  matters  in  the 
absence  of  the  public. 

50.  The  presiding  coroner  should  have  the  power  to  prohibit  the  disclosure 
and  publication  of  information  relating  to  testimony  heard  in  camera,  or 
the  name  of  any  witness,  if  the  presiding  coroner  is  persuaded  that  the 
interests  of  justice  require  it.  (at  244) 

RESULT  OF  THE  INQUEST 

The  Jury's  Finding 

5 1 .  The  result  of  a  coroner's  inquest  should  be  called  the  "finding",    (at  244) 
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52.  (1)       The  presiding  coroner  should  advise  the  jury  of  the  available 

findings  in  respect  of  the  cause  of  death. 

(2)  The  available  findings  should  be  natural  causes,  accident, 
misconduct,  homicide,  suicide,  want  of  care,  and  undetermined, 
whichever  are  appropriate  in  the  circumstances,    (at  247) 

Preventive  Recommendations 

53.  Section  31(3)  of  the  Coroners  Act  should  be  amended  to  provide  as 
follows:  (at  248) 

31. — (3)  The  presiding  coroner  shall  direct  the  jury's  attention  to  the  issue  of 
preventing  future  similar  deaths  and,  subject  to  subsection  (2),  the  jury  may  make 
recommendations  directed  to  the  avoidance  of  death  in  similar  circumstances  or 
respecting  any  other  matter  arising  out  of  the  inquest. 

FOLLOW-UP 

54.  Section  4(1)  of  the  Coroners  Act  should  be  amended  to  provide  that  the 
Chief  Coroner  shall  inquire  as  to  the  implementation  of  the  jury's 
recommendations,  or  the  reasons  why  implementation  has  been 
postponed  or  rejected,  (at  249) 

55.  (1)       The  Coroners  Act  should  be  amended  to  provide  that  the  Chief 

Coroner  shall  deliver  to  the  Minister  an  annual  report  on  the 
operations  of  the  office  during  the  preceding  year. 

(2)  The  annual  report  should  include  accounts  and  statistical  analyses 
of  the  work  of  the  coroner  system,  and  an  analysis  of  the 
implementation  of  jury  findings,  including  the  specific  responses 
of  individuals  or  agencies  affected  by  the  recommendations. 

(3)  The  Minister  should  be  required  to  table  the  annual  report  in  the 
Legislature,  (at  250) 
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RESIDUAL  RECOMMENDATIONS 

Definition  of  "Partners" 

56.  Section  29  of  the  Coroners  Act  should  be  amended  to  provide,  in  part,  as 
follows:  (at  252) 

29. — (2)  This  section  applies  where  the  coroner  or  person  performing  the  post 
mortem  examination  has  no  reason  to  believe  that  the  deceased  has  expressed  an 
objection  to  his  or  her  body  being  so  dealt  with  after  death  or  that  the  surviving 
spouse,  partner,  parent,  child,  brother,  sister  or  personal  representative  objects  to 
the  body  being  so  dealt  with,  and  although  no  consent  otherwise  required  by  law 
is  given. 

(3)  Two  persons  are  partners  for  the  purposes  of  this  section  if  they  have  lived 
together  for  at  least  one  year  and  have  a  close  personal  relationship  that  is  of 
primary  importance  in  both  persons'  lives. 

Offences 

57.  Section  55  of  the  Coroners  Act  should  be  amended  as  follows: 

(a)  vto  make  it  clear  that  the  offences  contained  in  that  section 

should  be  interpreted  as  imposing  strict  liability,  except 
where  the  language  expressly  requires  an  aware  state  of 
mind;  and 

(b)  to  ensure  that  imprisonment  can  be  imposed  on  conviction 
for  the  offences  contained  in  that  section  only  where  the 
defendant  can  be  proven  to  have  had  an  aware  state  of 
mind,   (at  254) 
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